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JASPER YEATES. 


By BENJAMIN CHAMPNEYS ATLEE. 


LAWYER’S vocation is ever running 

into new fields of usefulness. The 
flight of time changes the customs and 
manners, and they in turn the conduct of 
men and women. Old laws pass out; new 
ones come in. Old decisions are rejected; 
new ones made, quoted in a hundred cases, 
and then overruled, all before the ink with 
which they have been printed is fairly dry. 


But though the outward forms may change, 


there are, connecting the lawyer of this de- 
cade with the lawyer of a century ago, the 
old unchanging principles and bases. These 
all must study, all must know; they stand 
above and beyond the changing forms and 
matters which go to make up a modern law- 
yer’s life, so that, aside from the public 
eminence and standing a lawyer of a cen- 
tury ago may have attained, his professional 
brethren of to-day feel an almost personal 
interest in his life and doings; and if that 
life has been twofold in its usefulness, —a 
life of service to the profession and a life of 
service to the State, — we are the more in- 
terested, and feel the more repaid for our 
investigation. 

The times following the Revolution were 
even more trying than the years of war. 
Even after the Constitution had been adopted 
and fully ratified, the restlessness of the 
people was permitted to work in channels 
reaching into the most vital parts of the 
government. Not that there were numerous 
or dangerous acts of force, not that riot and 
robbery ran rampant, but the machinery of 
government started with so much jarring 
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and jolting, amid so much confusion, that 
even the builders themselves well-nigh de- 
spaired of ever seeing the machine stand to- 
gether long enough to do any practical work. 

Strong and straightforward indeed must 
be the man who could stand the temptations 
and trials of the time. 

As his contemporaries estimated him, 
Judge Yeates was one of the most brilliant 
men of his day. Strong and intellectual in 
mind, placed by his own labors in a position 
where he could show his ability, he made. 
his work part of the history of law in 
Pennsylvania. 

Jasper Yeates was born in Philadelphia, 
April 7, 1745. His early boyhood days were 
spent in the best schools of his State. In 
1761 he graduated with high honors (B.A.) 
from the College of Philadelphia; the de- 
gree of A.M. came soon after. 

Natural gifts and personal desires caused 
the study of the law to be taken up, and for 
some years a thorough course of study in 
the laws of his native State was followed 
assiduously ; then realizing that a study of 
the foundations of law at the fountain-head 
would be of great benefit to him, he went to 
London, and resided for some time at the 
Inns of Court. 

The year 1765 saw his return to the Colo- 
nies, and his admission to the Lancaster Bar. 
The profession at once felt the influence of 
the brilliant young lawyer, and a large prac- 
tice was soon established ; in his hands were 
placed many important cases, all of which 
were treated in a most remarkably brilliant 
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manner. But no matter how great the press 
of business, Judge Yeates was, at all times 
in his life, methodical and studious. Inside 


of ten years after his admission to the bar, | 


Jasper Yeates became known throughout 
Pennsylvania as a distinguished advocate. 
His specialty seemed to be Orphans’ Court 
work and Decedents’ Estates. 

In 1774 the people of Boston were suffer- 
ing much from General Gage’s oppressive 
conduct ; associations for their relief were 
formed in nearly every colony, and the in- 
habitants of Pennsylvania were not behind 
in the good work. In June of that yeara 
letter from the “Committee of Correspond- 
ence” of the city of Philadelphia, and di- 
rected to the freeholders of Lancaster, was 
received by Judge Yeates. After announc- 





ing a meeting of the inhabitants of the city | 
and county of Philadelphia to be held in the | 
State House, Wednesday, June 15, the com- | 


mittee requested that a meeting of the people 
of Lancaster County be held for the purpose 
of ascertaining their sentiments in the mat- 
ter. A meeting was therefore held in the 
Court House on June 15. At this meeting 
“ Jasper Yeates, Esq., Edward Shippen, Esq., 
George Ross, Esq., Mathias Slough, Esq., 
James Webb, Esq., William Atlee, Esq., Wil- 
liam Henry, Esq., Mr. Ludwig Lanman, Mr. 
William Bausman, and Mr. Charles Hall” 
were appointed a committee “to correspond 
with the general committee of Philadelphia.” 
In pursuance of a general notice sent out in 
November, 1774, an election was held, De- 
cember 15, to elect “sixty proper persons 


an event but recently happened. 


for a committee to observe the conduct of | 


all persons touching the general Association 
of the general Congress.” At this election 
Jasper Yeates was elected a delegate from 
the borough of Lancaster. We find his name 
on the records of “ the Committee of Obser- 
vation” as present regularly, and as always 
taking an active part in the proceedings ; 
and on Nov. 8, 1775, he was duly elected 


was afterwards to stand in solemn attest on 


tary. Jasper Yeates’s work on this com- 
mittee was earnest and successful ; he had a 
trying position to fill at a trying time, but he 
none the less gave entire satisfaction. 

In the summer of 1776 he made a journey 
to Western Pennsylvania to the scene of 
Braddock’s defeat. He thus describes the 
field : — 

PITTSBURGH, Aug. 21, 1776. 

Dear Sir, — We yesterday made a party to 
visit Braddock’s Field. We went in a large canoe, 
with six oars, fourteen persons in number. A 
platform was raised on each end for a place to 
sleep, and then hoop poles bent over about four 
feet in height, on which blankets were stretched 
to keep off sun or rain. We were well supplied 
with provisions and refreshments. One of 
companions played delightfully on a German flute ; 
our time, therefore, did not pass heavily while we 
ascended the Monongahela. We arrived at the 
field in about four hours ; we made a hearty din- 
ner not far from the battle-ground, near a fine 
spring. It was wise in eating before we visited 
the field, for I would have had but little appetite 
if we had pursued a different course. When we 
commenced our ramble, our hearts.sickened ; the 
skulls and bones of our unburied countrymen met 
our eyes, and we contemplated in imagination as 
Any person of 
common humanity would have experienced pain 
from the reflection that between five and six hun- 
dred brave men fell victims to the merciless savages. 
The marks of cannon and musket balls are still to 
be seen on the trees; many of the impressions 
are twenty feet from the ground. My indignation 
was greatly excited against the commander of the 
British army in suffering so many brave men to 
perish from an obstinate adherence to European 
rules of war. The observations I heard Sir Fran- 
ces Halket make of the disasters of that bloody 


our 


| day, and his filial expressions of affection to the 


| eyewitness. 


: ; | Creek eight hundred yards). 
chairman, with George Ross — whose name | 


the Declaration of Independence —as secre- | 





memory of his worthy father, Sir Peter Halket. 
rushed to my recollection. My feelings were 
heightened by the warm and glowing narration 


| of that day’s events-by Dr. Walker, who was an 


He pointed out the ford where the 
the Monongahela (below Turtle 
A finer sight could 
not have been beheld: the shining barrels of the 
muskets, the excellent order of the men, the clean- 
liness of their appearance, the joy depicted on 


army crossed 
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every face at being so near Fort Du Quesne, — 
the highest object of their wishes, — the music re- 
echoed through the mountains. How brilliant the 
morning, how melancholy the evening! The 
savages and French had hardly an idea of victory 
when they made the attack. Braddock appeared 
almost to have courted defeat. Against every re- 
monstrance of Sir Peter Halket, Major Washing- 
ton, and other of his officers, he refused to let a 
man leave his rank. They fired in platoons against 
no object (how very dispiriting to a gallant sol- 
dier !) ; they were shot down in whole ranks. The 
enemy, observing the infatuation of the General, 
felt assured of victory, redoubled their exertions, 
and fired with such fatal precision as to cause our 
men to throw away their guns, and run off in the 
greatest disorder. The officers in vain attempted 
to arrest their course ; they were compelled to 
follow their example. How. differently did they 
cross the river now, — without arms, order, or 
music, the hellish yells of the Indians, and the 
groans and shrieks of the dying and the wounded 
falling upon their ears! I will not pain you by a 
further recital ; suffice it that the enemy pursued 
them no farther than the ford. The dead bodies 
of our troops were suffered to remain a prey to 
wolves and crows. When the English took pos- 
session in 1758 of Fort Pitt, a party was sent out, 
who buried upwards of four hundred and _ fifty 
skulls. Many have since been buried, and many 
remain as monuments of our shame. ‘That the 
enemy derived any advantage from the ground I 
cannot believe ; their real advantage consisted in 
their mode of fighting and the blunder of Brad- 
dock. We returned home late in the evening ; 
the music of the flute was delightful and solemnly 
impressive. 

What a waste of blood and treasure has this 
little spot cost France, England, and America! 


The prospects around here are most charming on | 


the Allegheny and Monongahela, the walks pleas- 
ant beyond description. 
celebrated Fortress of Du Quesne in my youth. 
What is it now? A little irregular ground, a few 





I had often heard of the | 


graves, and the fosse of the fort are only visible. | 
I remarked the grave of Colonel Clapham. Fort | 


Pitt stands one hundred yards from Fort Du 
Quesne, fronting the junction of the waters. A 
garrison and guard reminds me that we are still in 
a state of warfare. May God grant that peace 
may soon be restored to us, and the Liberty of 


our country placed beyond the arm of Tyranny 
to reach ! 
Yours, etc., 
J. YEATES. 


Mr. Yeates returned to Lancaster shortly 
after the date on which this letter was 
written. 

He still, while following his large prac- 
tice, entered into public life with zealous 
patriotism. In 1787 he was a delegate to 
the convention which ratified, on the part 
of Pennsylvania, the Constitution of the 
United States, and was one of the com- 
mittee of three who reported a form of 
ratification. In 1791 he was appointed an 
Associate Justice of the Supreme Court of 
Pennsylvania ; now it was that the harvest 
of Judge Yeates’s years of study, research, 
and practice was to come. 

Calm, earnest, and thoughtful in disposi- 
tion, of great natural mental powers, he 
possessed the ideal judicial temperament. 
His decisions were prompt, earnest, studied. 
Clearly delivered, they expedited the busi- 
ness of the court in a most creditable man- 
ner. Always methodical in his habits of 
business, the assurance his clients placed 
in him as a counsellor was turned into admi- 
ration and respect for him as a judge. 

In 1794 President George Washington 
appointed him one of a commission of three 
“to repair to the western counties and con- 
fer with such bodies as they may approve, 
in order to quiet and extinguish the insur- 
rection.” (This was the notorious “ Whiskey 
Insurrection.”) The other members of the 
commission were James Ross and William 
Bradford. These commissioners went to 
Pittsburg, and were there joined by the 
Hon. Thomas McKean and William Irvine, 
Esquires, who were commissioners on the 
part of the executive of Pennsylvania. After 
holding several conferences with the com- 
mittees of the insurgents, the United States 
commissioners reported at length, under 
date of Sept. 24, 1794. The work of this 
committee was arduous and troublesome ; 
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but Judge Yeates and his associates filled 
their posts with strength and dignity. 

In 1805 Judge Yeates, together with Chief- 
Justice Edward Shippen and Justice Smith, 
was impeached — but afterwards acquitted 
— before the Senate of Pennsylvania. The 
facts in this case were: On Feb. 28, 1803, 
in the House of Representatives, a me- 
morial from one Thomas Passmore, of the 
city of Philadelphia, was presented. This 
memorial set forth that the said Thomas 
Passmore had been subjected to fine and 
imprisonment for a contempt of court by 
the justices of the Supreme Court, without 
trial by jury. He also pleaded that the 
offence was not at all a contempt of court. 
An inquiry was asked. 

This memorial was referred to the next 
session of the Legislature, on account of 
the lateness of the session. In the next 
session, therefore, on Jan. 17, 1804, this 
memorial was referred to the Committee of 
Grievances; this committee reported on 
March 13. They recited the facts in the case 
at length. These facts were that Thomas 
Passmore had, on Sept. 8, 1802, posted in 
a public coffee-house a notice derogatory 
to one Andrew Bayard. This man Bayard, 
it had been decided in a case before the 
Justices of the Supreme Court, owed Pass- 
more some hundreds of dollars. But for 
thus libelling his opponent in the suit 
Passmore was fined fifty dollars, and com- 
mitted for thirty days. 

“It appears, moreover,” said the com- 
mittee, “from the evidence, that the usual 
course of proceeding was, in the first in- 
stance, departed from by the court. Imme- 
diate sentence, or atonement to Mr. Bayard, 
was the only alternative.” 

‘* Although the said Thomas Passmore had 
complied with every request of the said court, 
except that he refused to make an apology to 
Andrew Bayard, he was fined and imprisoned 
by the said court as aforesaid.” 

The committee then suggested that a 
committee be appointed to draft articles of 
impeachment against the Justices “for a 











high misdemeanor in their official capacity, 
by arbitrarily fining and imprisoning Thomas 
Passmore.” It was resolved to impeach the 
Justices; the trial was fixed for the first 
Monday in January, 1805. 

Accordingly, on Monday, Jan. 7, 1805, 
at eleven A. M., the Senate, as a Court of 
Impeachment, convened in the chamber of 
the House of Representatives. There were 
present the Speaker of the Senate, who 
acted as President of the Court; twenty- 
three Senators; the counsel for the prose- 
cution, Cesar A. Rodney, Esq., of Delaware; 
and the impeached, with Jared Ingersoll, 
Esq.,and A, J. Dallas, Esq., as their counsel. 
The trial was long and severe, the evidence 
exhaustive, the speeches of the counsel long 
and eloquent; and on Friday, January 25, 
the last speech was finished. It was decided 
to adjourn until the next day for the taking 
of a verdict ; then another adjournment was 
made to Monday, 28th; then in answer to 
the question, “ Guilty or not guilty?” the 
Senators voted eleven for acquittal, thirteen 
for impeachment. The Constitution requir- 
ing a vote of two thirds to convict, the 
Justices were acquitted. 

It can easily be seen that but three votes 
more against them would have been suffi- 
cient to convict the accused Judges. This 
large vote against them is attributed to 
political envy rather than to any belief in 
their guilt. 

It was, however, very unusual for the 
whole Supreme Bench to be indicted at 
one time, though individual justices were 
impeached as many as three or four times 
in their administrations. 

Judge Yeates remained on the bench, with 
honor both to his country and himself, until 
his death, March 13, 1817. 

Now, what was he who served so well the 
many demands upon him ? 

It has been said that if you would know 
aman, you must know his books; they are 
not only comrades of his own choosing, but 
associates in those hours when his personality 
stands least obscured. 
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Judge Yeates’s private library was large 
and comprehensive ; chosen not for amuse- 
ment or for pastime, but carefully put 
together, — showing the touch of a master- 
hand in letters ; it was just such a library as 
a large-minded /ittérateur would revel in. 
Going on to the other cases, what do we 
find his legal library to be, — for it is still 
in existence? An almost complete collec- 
tion of the then existing works on legal sub- 
jects, numbering one thousand and forty-three 
volumes. Do we need a further insight into 
his character? Studious, methodical, indeed, 
must be. he who would spend so much time 
and money on his library, and what is more, 
spend so well. 

Further: while on the bench Judge Yeates 
made copious notes of all cases brought to 
his notice; these he has embodied in the 
well-known series of Reports bearing his 
name. These cover the period from 1791 





to 1808, and are models of style and 
diction. 

Personally of impressive stature and bear- 
ing, all who knew Jasper Yeates at once 
admired and respected the genial host, the 
wise counsellor, the earnest advocate, the 
learned judge. 

His was a large share of the honors of 
his country ; but seldom, since his day, have 
those honors been borne so well. 

He did not, it is true, wield the sabre or 
carry the musket; but his heart was his 
nation’s, and whether in public or in private 
life, he ever gave himself for the good of his 
countrymen. 

Judge Yeates’s remains were interred at 
Lancaster, Pennsylvania. On his tombstone 
may be read —and passing years but cut each 
letter clearer — this well-won tribute : “ He 
left behind him a name which will perish only 
with the judicial records of his country.” 
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THE TRIAL AND CONDEMNATION OF JESUS AS A LEGAL QUESTION. 


By Hon. Epwarp W. Hatcu. 


a is not the purpose of this paper to con- 
sider its subject as a theological question 
in any sense, but placing ourselves in the 
position occupied by Judzea and its people 
at the time when Jesus was tried and con- 
demned, to examine it as a legal question 
governed by the law and practice of the 
Jewish Theocracy as it was then adminis- 
tered. For this purpose we do not consider 
the divine attributes of Jesus, but consider 
him alone as a Jewish subject, bound by the 
laws of his nation and subject to the juris- 
diction ot its properly constituted tribunals. 
The Jews have ever rejected Jesus as the 
Messiah, and have ever contended that, how- 
ever much his condemnation and death is 
to be regretted, yet that treating him as 
a citizen of the Jewish nation he was an 
offender against their laws, was guilty of a 
capital offence, was regularly tried, con- 
demned, and executed ; that while the blun- 
ders of the Hebrews may be pitied, they 
should not be condemned. It is the pur- 
pose of this paper to examine this question 
tested alone by the standard claimed by 
some Jewish authority. Mr. Joseph Salva- 
dor, a physician and learned Jew, in a his- 
tory of the Institutions of Moses, and the 
Hebrew people, attempts to justify the trial, 
condemnation, and execution. The question 
stated in his language is: “ But since they 
[the Jews] regarded him only as a citizen, 
did they not try him according to their law 
and its existing forms?’ In answering this 
question Mr. Salvador states: “This is my 
question, which can admit of no equivoca- 
tion. I shall draw all my facts from the 
Evangelists themselves, without inquiring 
whether all this history was developed after 
the event, to serve as a form to a new doc- 
trine, or to an old one which had received a 





fresh impulse.” Taking this therefore as 
our standard, let us make inquiry. It has 
been, and is at the present day, quite a preva- 
lent impression that the putting to death of 
Jesus was the work of a mob of irresponsible 
persons, without reference to law, its forms 
or practice. Such a view is erroneous, as 
Jesus was charged with a specific offence, 
was arraigned before a constituted tribunal, 
had a trial, and was sentenced. Sitting in 
review now, we may examine, as upon ap- 
peal, whether or not the law was complied 
with. As we shall hereafter see, under the 
Jewish law there were four essential things 
necessary to concur in order to authorize 
the carrying out final sentence in a capital 
case : — 

(1) There must have been a capital crime 
committed ; 

(2) There must have been a jurisdictional 
tribunal to try, regularly organized, sitting at 
an authorized time and place ; 

(3) Competent proof by two qualified wit- 
nesses to establish the crime; and 

(4) A sentence of condemnation regularly 
pronounced. 

We will examine these in the order stated. 
The crime of which Jesus was accused 
was that of blasphemy. This was a crime 
punishable with death, according with, and 
based upon the direct command of Jehovah 
given to Moses as recorded in the twenty- 
fourth chapter of Leviticus, where it is re- 
lated that the Egyptian, son of an Israelitish 
woman, strove with a man of Israel, and 
the Israelitish woman’s son blasphemed the 
name of the Lord. 

“12. And they put him in ward, that the 
mind of the Lord might be shewed them. 

“13. And the Lord spake unto Moses, 
saying : — 
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“14. Bring’ forth him that hath cursed 
without the camp: and let all that heard 
him lay their hands upon his head, and let 
all the congregation stone him. 

“15. And thou shalt speak unto the chil- 
dren of Israel, saying, Whosoever curseth 
his God shall bear his sin. 

“16. And he that blasphemeth the name 
of the Lord, he shall surely be put to death.” 

Also in the commandment as stated in 
Exodus, chapter xx., and in Deuteronomy, 
chapter xiii., where it is provided : “If there 
arise among you a prophet, or a dreamer of 
dreams . . . saying, Let us go after other 
gods which thou hast not known, and serve 
them, thou shalt not hearken unto the words 

. . and that prophet or that dreamer of 
dreams shall be put to death.” Blasphemy 
embraced not alone cursing “ by the ineffable 
name of God,” but included claim made to 
the possession of divine power, or equality 
with God. It was under the latter charge 
that Jesus was tried. This was the Mosaic 
law, and as such was codified in the Mishna, 
which it is claimed was delivered to Moses 
upon Mount Sinai, and by Moses trans- 
mitted, passing through forty receivers, until 
the time of Rabbi Judah, the Holy. These 
receivers were qualified by ordination, and 
handed it from generation to generation. 
It was considered unlawful to reduce it to 
writing ; but after the Captivity, for political 
purposes, it was formulated in a written 
code, and furnished the course of judicial 
procedure of the Jews so long as they re- 
mained in Judza. By this code blasphemy 
was punishable with death by stoning, and 
also by post-mortem hanging, the latter 
ignominy being applied to but two cases, 
— the one mentioned, and idolatry. 

Our next inquiry is, Does the testimony 


of the Evangels show Jesus to have been | 


guilty of this offence? 

It is not only not claimed by the Christian 
that Jesus was not the Son of God, but on 
the contrary it is the basic groundwork of 
the Christian faith. Some writers have said, 
in order to overthrow the charge that Jesus 





| tions of the Jewish law. 





committed any offence against Jewish law, 
that for a person to call himself a Son of 
God was not blasphemy as understood by 
the Jews, since it was a common appellation, 
indicating that the person was a follower of 
the Most High, and that it was in that sense 
that.Jesus used it, consequently he was not 
a blasphemer within the Mosaic law. Such 
reasoning cannot stand unless there fall 
with it the divinity of Christ. The ques- 
tion naturally arises, If Jesus did not claim 
to be the Son of God and one with the 
Father, why then is he believed equal with 
God? Jews and Christians alike believe 
that Jesus claimed to be sent of God, and 
one with the Father. That the Jews so 
understood him does not admit of doubt. 

The first direct accusation of blasphemy 
was after the first Passover feast, when, 
being at Galilee, Jesus healed a man sick of 
the palsy, saying: ‘ Son, be of good cheer: 
thy sins be forgiven thee. And behold, cer- 
tain scribes said within themselves, This man 
blasphemeth : who can forgive sins but God 
only?” And again on the Sabbath day, 
as written by John, at the pool of Bethesda 
he cured a man of an infirmity, and directed 
him to take up his bed and walk. The Jews 
sought to slay him, “ because he not only had 
broken the Sabbath, but said also that God 
was his Father, making himself equal with 
God.” Violating the Sabbath was also pun- 
ishable with death by stoning. 

The complaints of the Jews for violation 
of the Sabbath day, for the forgiveness of 
sins, for eating with unwashed hands, and 
eating with publicans and sinners, occur fre- 
quently in the records of all the Evangelists, 
and such complaints were based upon viola- 
At the Feast of 
the Dedication at Jerusalem, in Solomon’s 
porch in the Temple, the Jews came around 
about him and said: ‘‘ How long dost thou 
make us doubt? If thou be the Christ, tell 
us plainly. Jesus answered them, I told 
you, and ye believed not: the works that I 
do in my Father’s name, they bear witness 
of me .. . I and my Father are one.’ Then 
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the Jews took up stones again to stone him. 
Jesus answered them, Many good works 
have I showed you from my Father: for 
which of these works do ye stone me? The 
Jews answered him, saying, For a good work 
we stone thee not; but for blasphemy, and 
because that thou being a man makest. thy- 
self God.” 

In the reply to this statement of the Jews 
it is noticeable that Jesus makes no attempt 
at denial of the fact that he claimed to be 
the Son of God, but justified this claim, as 
he said: “Is it not written in your law, I 
said ye are gods? If he called them gods 
unto whom the word of God came. . . say 
ye of him whom the Father hath sanctified 
and sent into the world, Thou blasphemest, 
because I said, I am the son of God? If 
I do not the works of my Father, believe me 
not. But if I do, though ye believe not me, 
believe the works: that ye may know and 
believe that the Father is in me and I in 
him.” This reply called their attention to 
the Jews’ scriptural law as it appeared in the 
Eighty-second Psalm: “I have said, Ye are 
gods: and all of you are children of the Most 
High.” And its evident object was to show 
that God had designated his people to whom 
the Scriptures came as gods, and that the 
Jews were inconsistent in charging him with 
blasphemy, when he but used the same title, 
inasmuch as his claim was substantiated 
and upheld by the character of his works, 





which indicated the intervention of super- | 


human power, and should convey to their 
minds that God was in him. 
works, that ye may know that the 
Father is in me, and I in him.” From 
these accounts it is evident that the conclu- 
sion may be drawn, and so far as the Jews, 
honestly rejecting the divine mission and 
character of Jesus, acting under their law as 


interpreted by the Rabbins, were warranted | 


in drawing the conclusion, that Jesus claimed 
to be God, and was therefore guilty of the 
offence of which he was accused. Thus far 
two facts are disclosed. There was by Jew- 
ish law the crime of blasphemy ; its punish- 


“ Believe the | 


ment was death. In the character of a 
citizen Jesus had offended. 

We now come to a most interesting phase 
in the history of this momentous tragedy. 
Upon the basis now established we may 
decree guilt. But such decree may not be 
pronounced, or be executed arbitrarily, in 
the case of guilt, any more than in the case 
of innocence. When it rests for its sanction 
upon power and that alone, it becomes 
murder ; and judicial murder is the most hor- 
rible that can be committed. Nor need we 
invoke the aid of modern authority in sup- 
port of this statement ; for, as we shall see, 
under the administration of law by the Jewish 
Theocracy as it existed when Jesus lived and 
died, no modern judicial tribunal has ever 
thrown its protecting arm over accused 
persons with such exacting care and such 
scrupulous, rigid adherence to form. At the 
coming of Jesus, Judza was a conquered 
province, under the domination of Rome, 
which still left to them their religious worship 
and jurisdiction of offences committed against 
their laws. The governing power was a 
Hierocracy, composed of a High Priest, as- 
sociated with him seventy other priests: this 
was called the Great Sanhedrim, or Synhe- 
drion, and was the Municipal Council of 
Jerusalem. It is with this body that we have 
todo. No tribunal has ever existed, and in 
all human probability none ever will exist, to 
whose hands shall come such a momentous 
task. It is fraught with awful interest, for 
it was the tribunal that tried and sentenced 
to death the Saviour of the world. The 
Sanhedrim had unlimited jurisdiction in the 
trial and sentence of offenders, but it had no 


| authority to execute in a capital case until 





authorized by the Roman Procurators. This 
last is denied by many respectable authorities 
as to religious offences, but it was asserted 
by the Jews as applicable to Jesus. There 
were three well-authenticated tribunals of the 
Jews: one composed of three judges, who 
had jurisdiction over the recovery of debts, 
damages, beating, robbery and slander, which 
did not include the judgment of souls ; one 
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composed of twenty-three judges, who had 
jurisdiction of judgments in souls, in which 
are included crimes punishable with death, 
although some authorities say only with 
stripes ; and one composed of seventy-one 
judges, some say seventy-two. The first 
was called the Court of Three; the second 
the Council of Twenty-three, or Lesser San- 
hedrim ; and the third the Great Sanhedrim, 
or Synhedrion. Provision was made for 
adding judges to the Council of Twenty- 
three. Jesus was tried before the Great 
Sanhedrim. It is stated by the Rabbins 
that to become an ordinary member of the 
Sanhedrim, ‘“‘a man must have been wise, 
handsome, aristocratic, old, a magician, and 
able to speak seventy languages,! that the 
Sanhedrim might not need an interpreter.” 
The law, the course of procedure, and the 
character of the tribunal is set forth in the 
Mishna Treatise. From it we learn that the 
members of the Sanhedrim for judgment in 
souls, when in session, were seated upon the 
floor on carpets or raised cushions, in a 
semicircle, that they might observe each 
other. The High Priest was President: it 
could also elect a presiding officer, with a 
first and a second vice-president, who sat 
respectively upon the right and left of the 
High Priest. The Talmudist writers state 
that their sitting was in the Temple; but 
Josephus places their meeting-place upon 
Mount Zion, not far from the Temple. Men- 
delsohn says they held their sessions at the 
entrance to the Temple mound; other writers 
place it between Xystes and the Temple, on 
Temple Hill, but not in the inner court. 
But all agree that its place of meeting in the 
palace or house of the High Priest was ex- 
ceptional and irregular; and Mendelsohn 
states that unless domiciled in the usual 
place, which was regarded as sacred, no 
jurisdiction existed to pronounce judgment 
in a capital case. Two of the scribes of the 
judges stood before them, — one on the right, 
and one on the left, — and Rabbin Judah said 
three, one of whom wrote the sentence of 
1 This doubtless means dialects. 
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acquittal, the other of condemnation, and the 
third wrote both. It is quite evident that 
these scribes also wrote down the testimony 
taken upon the trial, as it appears that they 
were upon occasion required to refer to it. 
Before the Sanhedrim also sat three rows of 
disciples, or probationers, — persons who were 
eligible to appointment as judges; but no 
probationer could be appointed until he had 
served in some branch of all the lower courts. 
If it became necessary to appoint, the judges 
took one from the front row, one stepped 
forward in order and filled his place from the 
rear row, and one was selected from the pro- 
bationers to fill the rear place thus advanced. 
At first the judges were not paid, the position 
being regarded as one of honor. It does not 
appear that bribery ever stained the record. 
The time of trials was in the morning, and it 
was not lawful to try causes of a capital 
nature in the night, or to examine a cause, 
pass sentence, and put it in execution the 
same day. The last particular was very 
strenuously insisted upon, nor could trials be 
held on festival days or Fridays. “ Judg- 
ments in souls are finished on the same day 
for clearing, and on the day after it for con- 
demnation, wherefore there can be no 
judgments on Friday, or on the eve of a 
festival,” says the Mishna. Trials were 
public, Both the accused and the accuser 
made their appearance before the judges. 
The accuser was denominated Satan, or the 
Adversary ; and after the captivity he ap- 
peared with dishevelled hair and in mourning. 
In order to establish the charge, two wit- 
nesses were necessary, and including the 
accuser, three. The witnesses were examined 
separately, the accused having the right to 
be present when the testimony was given. 
The witnesses were brought in separately, 
and cautioned that the witness bear in mind 
the solemnity of the occasion, the subject of 
the trial, and that before speaking they be 
absolutely certain of the truth of what they 
speak as a fact within their personal know- 
ledge. The Mishna thus states the process 
of intimidating or cautioning as carried on 
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by one of the judges, or by each of them 
separately, if they were so disposed : — 


“Perhaps you are speaking from guess? Or 
from hearsay? Witness from witness? Or froma 
trustworthy man you heard it? Or perhaps you 
don’t know that at the last we shall proceed to 
inquire into your own character and investigate it. 
Have a knowledge that the judgments of money 
are not as judgments of souls. In judgment for 
money, when the man pays the money he has 
atoned. In judgment for souls, his blood and the 
blood of his posterity are suspended till the end of 
So we find it with Cain when he slew 
his brother. It is said of him, ‘The voice of thy 
brother’s bloods crieth.’ It does not say thy 
brother's blood, but bloods of thy brother, — his 
blood and the blood of his posterity. Another 
thing is also meant, that thy brother’s bloods are 
spattered on wood and on stones. 


the world. 


Therefore man 
is created single, to teach thee that every one who 
destroys one soul from Israel, to him is the verse 
applicable, as if he destroys a full world. And 
every one who supports one soul from Israel, to 
him is the verse applicable as if he supports the 
full world. And it is also said, for the peace of 
creation, that no man may justly say to his com- 
panion, ‘ My father is greater than thine,’ and that 
the Epicurean should not say that there are more 
creators in the heavens, and it is also said to show 
forth the greatness of the Holy One, blessed be 
He! When man stamps many coins with one 
stamp, all are alike. But the King of Kings, the 
Holy One, blessed be He! stamped every man 
with the stamp of the first Adam, and no one of 
them is like his companion: therefore every one 
is bound to say, ‘For my sake the world was 
created.’ But perhaps the witnesses will say, 
‘What is this trouble to us?’ But is it not already 
said? And is a witness whether he has seen or 
known of it: if he do not utter it, then he shall 
bear his iniquity. But perhaps the witnesses will 
say: ‘ What is it to us to be guilty of this man’s 
blood ?’ 
wicked perish there is shouting? God will demand 
of thee an account as He demanded of Cain an 
account of the blood of Abel. Speak.” 


No tribunal of modern times has ever by 
any system of practice brought to the mind 
of the witness such a sense of the awful 





But is it not already said, when the | 





responsibility which weighs upon him when 
he speaks words upon which hangs the 
thread of a human life like this. Who can 
doubt but that such examination makes the 
witness careful to speak of a fact only of 
which he absolutely knew the truth? The 
judges also inquired with severe investiga- 
tion as to when the crime was committed, 
by asking “In what Sabbatical year? In 
what year? In what month? What date in 
the month ? What day? What hour? What 
place? Did you know him? Did you warn 
him?” Failure to warn a person often 
excused the criminal, for ignorance of the 
law was a defence: there was no presump- 
tion, as with us, that he knew the law. Not 
only must he be warned, but he must ac- 
knowledge it, and express a desire to commit 
the crime notwithstanding it. 

Every judge was considered praiseworthy 
who extended examinations. They also 
made a distinction between examination and 
investigation. In investigation, if the witness 
said, ‘“‘I don’t know,” he was set aside as 
worthless ; that is, if he did not know the 
year, month, day, hour, or place of the occur- 
rence or person who committed the offence, 
he was regarded as not sufficiently accurate 
to make it safe to take his testimony as a 
basis for judicial condemnation, and this for 
the reason that only direct testimony was 
permissible. But if upon examination or 
caution he said, “I don’t know,” or the two 
witnesses so say, their testimony was taken, 
if qualified in other respects, as it related 
rather to information possessed regarding 
the penalty for false or mistaken testimony, 
and might be explained to them ; but if upon 
examination or investigation the witnesses 
contradicted each other, upon any material 
question, both were declared worthless. 
This rule was applied with great strictness ; 
for the Mishna declares : — 

‘One witness said on the second of the month, 
and another witness said the third of the month ; 
their witness stands, because one knows of the 


intercalary month, and another does not know of 


the intercalary month. One said on the third, and 
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another said on the fifth ; their witness is worthless. 
One said on the fifth hour, and another said on the 
seventh hour ; their witness is worthless, because at 
the fifth hour ; the sun is in the east, and at the 
seventh hour the sun is in the west.” 


The second witness was examined sepa- 
rately from the first, and they must agree as 
to verbal statements, and technically as to 
the character of the crime and the manner 
of its commission, and that the witnesses not 
only saw or heard the crime committed, but 
saw each other at the time. No torture was 
ever used to extort confession of guilt. Vol- 
untary confession was not admitted, unless 
corroborated minutely by the legal number 
of witnesses. The evidence in, they proceed 
to consider the case. In this respect the 
Mishna provides : — 


“They open the case with clearing. One of the 
disciples says, ‘ I possess information to clear him.’ 
Another of them says, ‘I possess information for 
condemning.’ They order the latter to keep silence. 
One of the disciples of the Sanhedrim says, ‘I 
possess information to clear him.’ 
up and seat him between the judges ; and he did 
not go down during the whole day. If there be 
substantial information, they give him a hearing ; 
and even when he [the accused] says, ‘I possess 
information for clearing myself,’ the judges give 
him a hearing, only there must be substantial 
information in his words. If the judges cleared 
him, they released him; but if not, they deferred 
judgment until the morrow. 
pairs, and reduced their eating, and they drank no 
wine all the day, and discussed the matter the 
whole night.” 


A summary conviction without this con- 
sultation amounted to an acquittal, and the 
prisoner could not again be tried. ““ And on 
the morrow they came early to the judgment 
hall. 
for clearing, and I am for clearing in my 
place ;’ and he who was for condemning said, 
‘I was for condemning, and I am for con- 
demning in my place.’ He who pronounced 


for condemning could pronounce for clearing, | 


but he who pronounced for clearing could 
not turn around and pronounce for condemn- 


He who was for clearing said, ‘I was | 





’ 


ing.” Mendelsohn modifies somewhat this 
statement, but leaves it practically to stand. 


“Tf the judges erred in a matter, the two scribes 
of the judges recalled it to their memory. If they 
found him clear, they released him; but if not, 
they stood to be counted. ‘Twelve cleared him, 
and eleven condemned: he is clear. Twelve con- 
demned him, and eleven cleared him ; he is clear ; 
and even eleven clear, and eleven condemn, and 
one said, ‘I don’t know,’ and even twenty-two 
cleared or condemned, and one said, ‘I don’t 
know,’ they must add judges. How many do they 


| add as judges, two by two up to seventy-one ; 


They bring him | 


that is, they added two judges, and then voted. 
Thirty-six cleared him, and thirty-five condemned 
him: he is clear. Thirty-six condemned him and 
thirty-five cleared him: they disputed with each 
other until one of the condemning party acknow- 
ledged the statement of the clearing party.” 


It thus appears that in the Sanhedrim of 
twenty-three it took the concurrence of thir- 
teen judges to convict; and in that of 
seventy-one, it took thirty-seven. It also 
appears that all the judges must be either 
for clearing or condemning, and that an un- 
decided opinion called for the addition of 
judges. If the judgment was of condemna- 
tion, ‘‘ they brought him forth to stone him. 
The place of stoning was outside the judg- 
ment hall . . . One stood at the door of the 


| judgment hall with flags in his hands, and 
| another man rode a horse at a distance from 


They conversed in | 





| 


| 


him, but so that he might see him. If one 
said, ‘I have something to tell for his clear- 
ing,” this one waved the flags, and the other 
galloped his horse, and stopped the accused ; 
and even though he himself said, ‘I have 
something to tell to clear myself,’ they 
brought him back as many as four or five 
times, only there must be substance in his 
words. If they found him clear, they freed 
him ; but if not, they took him forth to stone 
him. And a herald preceded him, crying, 
‘Such an one, the son of such an one, is 
brought out for stoning, because he commit- 
ted such a transgression, and so and so are 
witnesses : let every one who knows aught 
for clearing him come forth and tell it.’” 
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THE CRINOLINE CASE. 


(61 N. Y. 621.) 
By Francis DANA. 


Paget Justice, Goddess of the Sword and Scales! — 
And thou, O Themis of disputive tongue, 
Supplant the Muse, who lamentably fails 
To sing this matter as it should be sung, 
Take up her lyre, and bid her hold her jaw, 
And hear you talk,—for what knows she of Law? 


In 61 N. Y. 621, 

(Poulin against Broadway and Seventh Avenue 
Company), after his last fight was done, 

The counsel for the Railroad moved to have a new 
Trial, because the Court had had the gall to 
Charge in a way he thought there was no call to. 


It was a case that cast into the shade 

All past proceedings, —civil, yea, and criminal : 
On one side angry Beauty stood arrayed 

(In hoop-skirts) warring for the right of women all 
To dress as suits ’em,— warring very properly 


Against the tyranny of a brute monopoly. 


Dame Fashion had that year decreed a fat form 
For ladies, and that hoop-skirts must prevail : 
Thus clad, the Plaintiff from a horse-car platform 

Alighted, heedless of Defendant’s nail, 
Which, peeping forth, its rusty head entangled 
In the wide hoop that round her person dangled. 
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Unconscious of the danger, she descended ; 
When the Defendant's negligent conductor, 
Ere her catabasis was fully ended, 
Started the car,—the nail held fast, and chucked her 
Heels overhead, and calling on her gods, 
On the hard road, and yanked her several rods. 


Defendant’s counsel asked the Court to charge 
(His mien more mandatory was than prayerful) 
That when young women wore their skirts so large 
They 'd got to get around uncommon careful, 
Or bear the damnum (!) consequent on wearing 
Things that scare horses and set men-folks swearing : 


That when a nail sticks out, enough to pester with 
Its undue prominence the female skirt, 

Woman must use the eyes that Heaven has blest her with 
To look about her lest she come to hurt; 

That people who can’t see impending dangers 

Must n’t get mad and lay the blame on strangers: 


That “a hoop-skert ts not a needful article 
Of ordinary feminine apparel ;” 
That there’s no sense nor use, the slightest particle, 
Of rigging out one’s person in a barrel, — 
“Folks that tempts Providence the way that some does 
Should n’t sue ws for what the wrath-to-come does! ” 


That horse-car companies have rules which go 
With ordinary cases, and provide 

How high loose nails shall be allowed to grow, 
And what to do when skirts are zo¢ too wide; 

But aren't to be enslaved to female passions 

For dress, or change their rules to fit the fashions. 
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The Court, however, did not so agree, 
But urged it strongly on the Jury’s sense 
That crinoline and hoops are not, er se, 
Proof of contributory negligence ; 
That skirted dames shall have an even chance @ 





For damages with them that dwell in p—ts. 


The jury then, without prolonged debate, 

To soothe the Plaintiff's bumps and smooth her bangs, 
Brought in a verdict adequately great 

To obviate all reminiscent pangs: 
The counsel, whose objections still remained, 


Excepted, — his exceptions were n't sustained. 


For Woman, lovely Woman! hath her right 

To wear what doth, or what doth zof, become her, 
Whether of wings, hoops, humps, or laces tight, 

Or men-folks’ galluses, or furs in summer, — 
And Blackstone comments on the fact that “ Lex 
Makes a great favourite of the Gentler Sex.” 
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THE SUPREME COURT OF APPEALS OF VIRGINIA. 


By S. S. P. Parreson, of the Richmond, Va., Bar. 


ITI. 


UDGE JOSEPH CHRISTIAN, now 

a distinguished member of the Bar 

of Richmond, served twelve years on the 

Supreme Bench, having taken his seat in 
1870 and retired in 1883. 

Judge Waller R. Staples is the son of Col. 
Abram Staples, of Patrick County, and was 
born at Stuart in that county in the year 
1826. His collegiate education was com- 
menced at the University of North Carolina, 
where he spent two years, and was completed 
at the College of William and Mary, of which 
he is analumnus. Having attained his major- 
ity, he removed to the county of Montgomery, 
Va., where he commenced the practice of the 
law in the office of the Hon. William Ballard 
Preston, Secretary of the Navy under the 
administration of President Taylor. In 
1853 and in 1854 Judge Staples was elected 
to the Legislature of Virginia from Mont- 
gomery County. He was a Whig in poli- 
tics, and was an elector on the ticket in 
1856 and 1860. When the State of Virginia 
adopted the ordinance of secession in April, 
1861, the Convention appointed four Com- 
missioners or Representatives to represent 
the State in the Provisional Congress 
at Montgomery, Ala.,— Hon. William C. 
Rives, R. M. T. Hunter, Judge Brocken- 
brough, and the subject of this sketch. 
Judge Staples served in the Provisional Con- 
sress until the termination of its existence, 
Feb. 22, 1862. On that day the new 
government went into effect; and Judge 
Staples, having been elected by the people 
by alarge majority one of the members of 
its House of Representatives, was trium- 
phantly re-elected in 1863, and served in 
that body till the close of the war. He 
then resumed the practice of his profession 
in Montgomery County, and so continued 





until he was elected a Judge of the Supreme 
Court of Appeals in February, 1870, by the 
Legislature of Virginia. He received the 
highest vote given in that body, for any one 
of the candidates except the Hon. R. C. L. 
Moncure. When in 1882 the Re-adjuster 
Party obtained control of the State, Judge 
Staples and his associates on the bench were 
not re-elected, that party having a large 
majority in the Legislature. In 1884 the 
Hon. E. C. Burks, Maj. John W. Riely, and 
Judge Staples were appointed a committee 
of revisers to revise the civil and criminal 
laws of the State. The work was completed 
in three years, and is embodied in what is 
known as the Code of Virginia, 1887. 

Judge Staples has been, since the war, an 
ardent Democrat in politics; has several 
times canvassed the State, and has been 
twice a presidential elector. 

It is well known that during his term on 
the Supreme Bench he could have received 
the nomination as governor on two occa- 
sions, and for attorney-general; but he has 
steadfastly adhered to the resolution of not 
being a candidate for any political office. 

‘For two years he was the counsel of the 
Richmond and Danville R. R. Co. in Vir- 
ginia, but resigned the place. He is now 
engaged in the active practice of his profes- 
sion in the city of Richmond, being the 
senior member of the firm of Staples & 
Munford, and one of the acknowledged lead- 
ers of the bar. 


Judge Francis T. Anderson. 


In January, 1870, ‘the restored govern- 
ment ” of Virginia was inaugurated. Follow- 
ing upon the disastrous period of war, revo- 
lution, and reconstruction, every department 
of the new government was confronted with 
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conditions and questions as complex and 
difficult as ever engaged the attention of 
statesmen and jurists. 

This was particularly the case as to the 
new courts then organized. 

A multitude of new and difficult cases, 
growing out of war transactions, and the 
adjustment of the rights of parties under 
war contracts to a shifting and variable 
currency, and to the phenomena of a novel 
and unprecedented civil convulsion, and the 
vexed questions arising under legislation in 
reference to the settlement of public and 
private debts, and the readjustment of the 
body politic to new social, political, and 
business conditions, were awaiting adjudi- 
cation and settlement by the new courts. 
Practically a new code of laws had to be 
enacted and construed. 

In this critical era a General Assembly, 
composed largely of young men without 
legislative experience, had been placed in 
control of public affairs; but they were 
generally men of remarkable intelligence, 
of education, of great industry, and bent 
upon rendering their State the best service 
in their power. 

This Legislature chose as the Judges 
of the Supreme Court of Appeals of the 
State, — the tribunal which was finally to 
determine many of these novel and difficult 
questions, — five lawyers, whose profound 
learning, varied experience, thorough ac- 
quaintance with public affairs and with the 
history and condition of the people of their 
State, and, above all, whose unswerving rec- 
titude, broad patriotism, exalted courage, and 
strong common-sense eminently fitted them 
for the efficient discharge of their impor- 
tant duties. 

Perhaps no court which ever sat had, in 
the course of thirteen years, to deal with 
so many difficult, important, and far-reach- 
ing questions of first impression; and 
certainly no court ever solved and settled 
such questions with more ability or more 
fidelity to the principles of right and 
justice. 








Francis T. Anderson, the subject of this 
sketch, was chosen in March, 1870, one of 
the original five members of this court. 
The other judges elected were R. C. L. 
Moncure, the President of the court, W. T. 
Joynes, Waller R. Staples, and Joseph 
Christian. 

The great learning and ability of Judge 
Joynes were lost to the court by his resig- 
nation on account of failing health, in the 
early part of 1872 ; and he was worthily suc- 
ceeded by Judge Wood Bouldin in April of 
that year, and Judge Bouldin dying in Octo- 
ber, 1876, was succeeded by Judge Edward 
C. Burks. Both Judges Bouldin and Burks 
fully came up to the measure of their great 
duties and responsibilities, and maintained 
the high standard of judicial purity and 
ability which had been established by their 
associates. 

The venerable and honored president of 
the court died in August, 1882, and was 
succeeded by Judge L. L. Lewis, who be- 
came president of the succeeding court, 
which was organized in January, 1883,—a 
position which he still fills with marked 
ability. 

Francis T. Anderson, son of William and 
Anne Thomas Anderson, was born at Wal- 
nut Hill, Botetourt County, Va., on the 11th 
of December, 1808. His father was of that 
heroic Scotch-Irish stock which in the last 
century settled and held the valley of Vir- 
ginia, and whose unsurpassed valor, hardi- 
hood, and feats of arms conquered Kentucky 
and the West. His mother was a daugh- 
ter of Col. Francis Thomas, of Fredérick 
County, Md. His father and mother were 
devoted Christians. He was reared upon an 
upper Virginia farm under influences and in 
the daily presence of exemplars that imbued 
his youthful mind with lofty ideas of duty to 
his God and to his country. It was a life 
with wholesome surroundings, —a life, in 
his boyhood and youth, spent largely in the 
open air. 

He belonged to a generation which con- 
stituted a connecting link between the 
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Revolutionary era and the modern era of 
American history, — between the times of 


Washington, Patrick Henry, and Jefferson, | 


and the times of Lincoln, Jefferson Davis, 
and Robert E. Lee. 


He received his education first and chiefly | 


at his father’s fireside, under the tuition of 
his devoted mother; then at the school of 
Curtis Alderson ; then for one session at the 
school at Ben Salem, 
Rockbridge County, 
Va., during which time 
he lived at Green- 
forest, the home of his 
brother-in-law, Robert 
Glasgow, Esq. ; after- 
wards for several years 
at the Fincastle Classi- 
cal School, conducted 
by the Rev. Robert 
Logan ; and_subse- 
quently at Washing- 
ton College, at which 
institution he gradu- 
ated with distinction 
at the age of nineteen. 

He read law under 
the direction of Flem- 
ing B. Miller and 
Chancellor Allen Tay- 
lor, and came to the 
bar when just twenty- 
one years of age; and 
within a year after- 
wards, on the 8th of 
December, 1830, he was married to Mary 
Ann Alexander, daughter of Andrew Alex- 
ander of Rockbridge. He always realized 
that whatever of success he achieved was 
largely due to the sweet influence which she 
cast over his life and home. 

Following in the parental footsteps, he 
united with the Presbyterian Church at Fin- 
castle, in which he succeeded his venerable 
father as a ruling elder. His faith in God 
was the absolute and confiding trust of a 
child. 

His three brothers — Col. John T. Ander- 
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son of Botetourt, Dr. Wm. N. Anderson 


| of Greenbrier, and Gen. Joseph R. Ander- 


son of Richmond City — were all men of 
great force of character, and great distinction 
in their respective professions and spheres 
of duty. It is rarely that a single household 
has given to the world four men of such 
marked characteristics, ‘ability, and useful- 
ness ; and their sister, Mrs. Robert Glasgow, 
was as admirable as a 
woman as they were 
as men. 

In his early profes- 
sional life he for several 
years had a small class 
of young law students 
to whom he gave in- 
struction. Among 
those who belonged-to 
this class, and were 
trained by him for the 
bar, were Eli Phlegar 
and Daniel Hoge, of 
Montgomery County. 

In a few years the 
demands of his prac- 
_ tice wereso engrossing 
that he had to give up 
his law class; but he 
derived advantages 
from his systematic 
study in order to pre- 
pare himself for his 
duties as an instruc- 
tor, the benefit of 
which he realized throughout his profes- 
sional and official life. 

He was an earnest and laborious student 
of the law, — of law as a science, a science 
of broad principles and profound philosophy. 
He was a lawyerof few books, but those 
were of the best, and were faithfully studied 
and mastered. 

He entered upon his profession with that 
earnestness and enthusiasm which usually 
characterizes successful effort; and in its 
practice he always adhered strictly to an 
elevated code of ethics. At the bar he 
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achieved an early success and distinction. 
To the study and work of his profession 
he devoted himself assiduously for twenty- 
five years. During that time, as always, he 
took a lively interest in public affairs, but 
cared very little for political distinction. 

In politics he was a Whig of the Henry 
Clay school; and while he preferred the 
rewards and distinctions which are the fruits 
of professional endeavor to political prefer- 
ment, he was several times brought forward 
as the candidate of his party, — then largely 
a minority party in Virginia, and in the sec- 
tion of the State in which he lived. 

In 1855, his health having been somewhat 
impaired by the labors and confinement of 
his profession, and important business inter- 
ests requiring his attention, he removed to 
Rockbridge County, and settled at Glen- 
wood, where he resided until 1866, and 
devoted himself chiefly to the supervision 
of his iron property’and farm. 

He continued, however, to be a studious 
observer of the events and measures of that 
critical period, and devoted much of his 
leisure time to reading and study. 

In 1860 he was one of the electors of the 
Constitutional Union Party, was elected, and 
was chosen president of the Electoral Col- 
lege which cast the vote of Virginia for Bell 
and Everett, — the first occasion in her his- 
tory when the vote of the State was cast 
against the presidential nominees of the 
Democratic party. 

He took a profound interest in the events 
and controversies which led up to the war 
between the States, cherished an hereditary 
devotion to the Union, and earnestly urged 
the adoption of such measures and policies as 
would prevent civil war and the threatened 
disruption of the Union; but when what he 
believed to be an unconstitutional and 
unjustifiable war of coercion was precipita- 
ted upon Virginia, he justified and advocated 
the course which her convention adopted, 
and throughout the struggle which followed, 
gave his‘warm and active adherence to the 
Southern cause. 





| but the great 


In May, 1861, he was elected, with Col. S. 
McD. Reid, to represent Rockbridge in the 
Legislature of the State; and in that body 
was distinguished for his zeal and ability in 
devising ways and means for the support of 
the armies in the field and protecting the 
people at home. 

In 1863, owing to impaired health, he 
declined a re-election, but in 1865 was again 
chosen one of the delegates from his county 
to the Legislature; but owing to the over- 
throw of the Confederate Armies, and the 
refusal of the Federal Government to rec- 
ognize the then Government of Virginia at 
Richmond, he never took his seat. 

In 1869 he returned to the practice of 
law, and in March, 1870, was chosen by the 
General Assembly one of the Judges of the 
Supreme Court of the State, which position 
he held until Jan. 1, 1883. 

He was always the devoted friend of 
education. In 1853 he was elected one of the 
Trustees of Washington College, and there- 
after gave much of his time and labor to the 
service of that venerable institution. He 
participated in the action of that board 
in 1865, in the reorganization of the college, 
which resulted in securing the services of 
Gen. Robert E. Lee as its President; and 
he co-operated with that illustrious patriot 
in his plans for enlarging the usefulness of 
the institution. In 1879 he was chosen 
Rector of Washington and Lee University, 
—a position which he held until his death. 

His career as a judge was in some 
respects a surprise to some of his acquaint- 
ances, who supposed that it would be impos- 
sible for one who had been for so long a 
time largely engrossed in the business of a 
manufacturer and farmer, and whose atten- 
tion had been so largely given to public 
affairs, to adjust his mind to the labors of a 
high judicial position. 

He had doubtless forgotten something of 
the details of the statute and common law; 
principles of that science, 
which he had mastered with painstaking 
fidelity, and which he had made his guide 
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for so many years, were so impressed upon 
his mind that they had become parts of 
his intellectual being. 

The years which he had devoted to other 
yursuits had served but to enlarge his ac- 
quaintance with men and affairs, to broaden 
his views, and to ripen and strengthen his 
judgment and render it less technical. 

He came to the consideration of the 
multitude of novel and 
important questions 
which speedily en- 
grossed the attention 
of the new court, with 
a mind unbiassed by 
participation in their 
discussion as an advo- 
cate, and ready to con- 
sider them dispassion- 
ately and judicially. 

From the first he 
took rank as an able 
and fearless judge, 
even along with the 
great jurists who sat 
with him on that dis- 
tinguished court. 

The thing that was 
soon found to be his 
controlling guide in 
his decisions was “‘ the 
very right of the case.” 
That he sought al- 
ways to discover ; and, 
once determined, it 
would require overwhelming authority of 
precedent to swerve him from the result 
which his conscience approved. His motto 
was “ Fiat justitia, ruat coelum.” 

Another striking thing about his work 
upon the bench was the vigor, clearness, 
and power of his written opinions. Some 
of them will live among the ablest exposi- 
tions of the law which are found among the 
records of that illustrious tribunal. 

Among these were notably his opinions 
in Griffin v. Cunningham, 20 Gratt. 55; 
Miller and Franklin v. Lynchburg, 20 


All 





Gratt. 335 ; Antoni v. Wright, 22 Gratt. 871; 
Harris v. Harris, 23 Gratt. 737; Latham v. 
Latham, 30 Gratt. 307 ; Clarke v. Tyler, 30 
Gratt. 150; Noble v. City of Richmond, 31 
Gratt. 271. 

By his force of character as well as by his 
power of logic, he made an impress upon 
the jurisprudence of Virginia. 








FRANCIS T. ANDERSON. 


His work as a judge was simply enor- 
mous. His naturally 
vigorous constitution, 
strengthened by years 
of active life, enabled 
him to devote an aver- 
age of not less than 
ten or twelve hours 
daily to study and 
work. He examined 
every case submitted 
to his court with ex- 
haustive care, and he 
always gave courteous 
and considerate atten- 
tion to the arguments 
of counsel, holding his 
judgment in abeyance 
upon all debatable 
questions until both 
sides were fully heard. 
To the young and in- 
experienced advocates 
he was especially con- 
siderate ; and all over 
the Commonwealth he 
was regarded by them 
with sincere affection and veneration. 

After the expiration of his term of office, 
at the age of seventy-three, he retired to 
private life, devoting himself to his family 
and to the settlement of his private business. 

She who had been for more than fifty 
years the sharer of his joys and sorrows was 
taken from his side in December, 1881. 
From that time the shadow of a great sor- 
row hung over his life; but he bore up 
cheerfully to the last. 

On the 30th of November, 1887, in the 





seventy-ninth year of his age, after a brief 
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illness caused by a cold contracted from 


great exposure in very inclement weather, 
he peacefully breathed his last in the assured 
hope of a blessed immortality, and two days 
afterwards was laid beside the wife of his 
youth and his life-long devoted affection, in 
the quiet cemetery at Lexington. 

The sense of the public loss sustained by 
his death, and of the respect entertained for 
his memory in his native State, found expres- 
sion in resolutions adopted by the Faculty 
and by the Board of Trustees of Washington 
and Lee University, by the Bar of Lexing- 
ton, and by the Bar of Virginia at a memorable 
meeting held in the court-room of the Su- 
preme Court of the State at Richmond, in 
April, 1888. 

At the latter meeting eloquent addresses 
were delivered by Judge W. W. Crump, 
Messrs. Wm. Wirt Henry, J. H. H. Figgat, 
and James Lyons. Among other things 
Judge Crump said of him: — 


“Upon that bench for twelve years he was a 
magistrate, wearing the ermine with dignity and 
honor, and dispensing justice with impartial dili- 
gence and spotless integrity. . . . 

“‘His judicial manner was formed upon the 
models of Marshall and Taney. Gentle, kindly, 
patient, he was especially considerate and attentive 
to an advocate who neéded aid in conducting his 
cause. 
argument was permitted to overwhelm the right. 
His intellect and his imagination were both proof 
against false reasoning or brilliant phrases. He 
gave to each case careful investigation and 
conscientious thought. 

“ His opinions when formed, resting upon 
thorough conviction, were rock-fastened, embedded 
in that steadfast integrity of purpose upon which his 
judicial life was founded. . . . 

“He did not encumber his mind with a multitude 
of incongruous cases, which rather tend to increase 
the perplexity of the situation, and are generally 
valueless in solving the controversy in hand,—which 
serve only as crutches to reach the point of diffi- 
culty, and there being discarded as useless, leave 
those who relied upon them groping in doubt and 
obscurity. His learning was deeper and more 


valuable than that which comes from cases. 





No glow of oratory or mere strength of | 


‘“‘Versed in the great principles of jurisprudence, 
which he had studied thoroughly, aided by a vig- 
orous common-sense, a clear intellect, and a 
generous heart, he was fully armed in defence of 
justice and of right. 

“We may not find in his opinions the disserta- 
tions or essays,—— often tedious, generally irrelevant, 
—which give pleasure chiefly to the writer or to 
the curious student ; but for sound principle, vig- 
orous reasoning, apt definite conclusion, they will 
compare with any of his compeers. 

“It is not claimed that he was infallible, but we 
know he was always governed by his own sense of 
the real justice of the case ; and those who stood at 
this bar felt absolute confidence that he would 
decide for the right as the right appeared to him, 
and causes were argued with perfect knowledge 
that he sat in judgment unbiassed, firm, and pure, 
anxious only to be just. 

“In his social bearing his demeanor was of that 
engaging character which belonged to gentlemen 
of the old school, of which he was a conspicuous 
type. 

“ Bland and courteous, of sterling integrity and 
stainless life, wise, able, just, the bench and bar 
alike will warmly cherish his memory.” 


And the Hon. J. H. H. Figgat, the distin- 
guished representative of Judge Anderson’s 
native county, in his remarks upon that 
occasion, among other things said of him :— 





“ But it is not as the able and accomplished 
| solicitor and advocate, or the fearless and bold 
politician, or astute and far-seeing business man, or 
even as the learned and upright judge as he was, 
that I delight to remember Francis T. Anderson ; 
but to think of him as I knew him in my boyhood,— 
the upright citizen, the genial gentleman, the kind- 
hearted neighbor, the Christian nobleman, who by 
precept and example encouraged others to be 
better. Ah, sir, how many a poor young man has 
he taken by the hand and urged to a nobler and 
higher life! How many a struggling neighbor has 
he helped and encouraged to battle with life and 
conquer adversity !” 


And the Hon. William Wirt Henry in his 
remarks upon that occasion said : — 





“The scene to-day forcibly reminds me of the 
first time I ever entered this hall, when I found 
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upon the bench, among the members of the court, 
Judges Moncure, Bouldin, and Anderson, all three 
of whom have left us to appear before the Judge 
of all the earth. I may safely say that not alone 
in the history of this, but of all other countries, 
no purer or more upright men ever graced the 
judicial bench... . 

“ Judge Anderson’s characteristics as a judge have 
been aptly described in the admirable resolutions 
that have just been presented. In recalling him 
seated upon that bench, 
I am reminded of the 
utterance of a great judge 
who said, ‘Show me the 
right of a cause, and I will 
show you the law of the 
case.’ If this is to be, 
as it certainly should be, 
the great search ofa judge, 
then I am sure that no 
one ever more faithfully 
performed his duty than 
Judge Francis T. Ander- 
son. Not only was he 
possessed of an absorbing 
love of the right, but he 
was remarkably endowed 
by nature with the faculty 
of distinguishing between 
right and wrong, of draw- 
ing the dividing line with 
distinctness along that 
dim border, upon which 
the right and wrong are so 
apt to mingle. But what 
was more, when he once 
made up his mind as to 
the right, he was as firm 
as the rock of Gibraltar. With these great traits, 
and a sterling integrity above the breath of sus- 
picion, he became a judge that all good men 
delighted to honor, and all bad men feared. . . . 

“Tt was not alone, however, as a jurist that his 
memory should be revered, but in all the relations 
of a citizen, and especially in his private relations, 
his example cannot be too highly honored. No 
one could look upon the manly beauty of that face 
without recognizing his benevolent nature shining 
through his countenance as through a window. 
And if it were permitted, as it was to me, to see 
the curtain withdrawn which sheltered the family 
circle from the gaze of the world, then indeed a 
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just appreciation would be had of all that is lovely 
in a Christian husband and father. Such was the 
privilege of those who read the touching memorial 
which he penned of the companion of his life, 
which did no less honor to him than to his sainted 
wife.” 


The memorial adopted by the meeting of 
the bar of the Court of Appeals of Virginia, 
after giving a brief review of Judge Ander- 

son’s life, declares : — 


“ Judge Anderson was 
the highest type of our 
profession. He was a 
Christian jurist, singularly 
fair and upright as a man. 
He had studied the hu- 
man heart, and that law 
‘whose seat is the bosom 
of God, and whose voice 
is the harmony of the 
world.’ His high charac- 
ter gave him an instinctive 
sense of right and jus- 
tice, and he thus wrought 
out from his own mind 
what the law of any par- 
ticular case ought to be, 
and then his earnest de- 
sire to do right generally 
enabled him to reach a 
| proper conclusion ; and 
whenever he came to a 
conclusion that he be- 
lieved to be right, no 
precedent, persuasion, or 
power could swerve him 
one iota from it. He would cheerfully have gone 
to the stake for a principle, or before he would 
have done aught that he believed to be wrong. 

“One of the most striking characteristics of Judge 
Anderson was his love for his native Staté, Virginia. 
He loved her history, traditions, institutions, and 
customs. He was an ‘Old Line’ Whig before the 
war, and, like most of that political party, was 
strongly attached to the Federal Union, as it then 
existed. But when Virginia took her position in 
the Southern Confederacy, he never hesitated to 
follow her fortunes, and in peace, as in war, she 
never had a more devoted or loyal son. He 
believed the South was right in the principles for 
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which she contended; that they were those in 
which this government was founded by our fathers, 
and the only ones on which constitutional liberty 
can ever safely rest in this country. 

“But whilst his devotion to the South was so 
ardent, and he avowed it whenever and wherever 
occasion demanded, yet no man accepted the 
results of the war in better faith, or was more 
loyal and true to the Federal Government when 
the Union was restored than he was. 

“ Indeed, Judge Anderson was a true patriot, a 
useful citizen, a firm friend, and true in every 
relation of life.” 


This imperfect outline of Judge Anderson’s 
life cannot be better concluded than by the 
closing sentences of the eloquent address of 
Judge Joseph Christian, one of his surviving 
colleagues, of the Court of Appeals in pre- 
senting to that court the memorial adopted 
by the bar of that court : — 


“His devotion to his native State was that of a 
patriot worshipper who could have no other idol ; 
and when the time came when he had to side with 
his State or with those who came as her invaders, 
he was quick to range himself under her flag, and 
to do all he could to save her from degradation 
and conquest. After the close of the war, and 
when the dark days of reconstruction were over, 
and Virginia was permitted to re-establish her own 
government, Judge Anderson was appointed one of 
the judges of this court. 

“ How honestly and ably and faithfully he dis- 
charged the duties of his high office, is fully attested 
in the sixteen volumes of the reports of the deci- 
sions of this court, as well as by the profound 
impressions his death made upon the bench and 
bar and people of this State, as shown by the great 
meeting which assembled to honor his memory, 
and illustrated by the eloquent and touching me- 
morials to his private virtues and public services 
which we all listened to with so much pleasure on 
that occasion. 

“Judge Anderson brought to the bench a strong, 
active, and well-balanced mind, —well stored with 
the great principles of the law, and a heart full of 
the innate love of justice, with a dauntless courage 
that would carry him to the stake for his convictions. 

“ Tt was fortunate for the State that a man of such 
firmness, such courage, such high sense of justice, 








such desire to do right, should be placed on the 
bench of the highest court at a time when all was 
chaos ; when the times were out of joint, and cases 
arose that were without precedents; when the 
debris of revolution covered up decisions and sta- 
tistics, and when the court had to blaze its way 
through an unbroken forest without a tree or a star 
to guide it. Then was a time to bring light out of 
chaos, and to mould judicial decisions so as to 
declare the very rights of the case where there was 
no statute to guide and no precedent to follow. 
“In this crisis in judicial affairs Judge Anderson 
was the right man in the right place. His innate 
sense of justice, his fearless courage to do right, 
his strong practical sense, enabled him at once to 
solve, upon equitable principles, all the difficult 
and perplexing questions arising out of the multi- 
form contracts made under Confederate statutes and 
in Confederate currency. The conduct of fidu- 
ciaries, of personal representatives, guardians and 


| agents, public and private, — his masterly opinions 


upon these difficult subjects do credit both to his 
head and his heart. In these cases, and indeed 
in all the cases he considered in his careful, 
thoughtful, and laborious way, the polar star which 
guided him to his conclusions was the question, 
‘ What is right?’ and such was his high sense of 
justice that he would break through the meshes 
of the technicalities of the law to get at and 
declare for the very right of the case, and when 
convinced where the right lay, nothing could 
move him from his conclusions. He had the 
spirit of a martyr, and would have sacrificed his 
life, rather than give up his honest convictions of 
duty and of right. 

“T sat by his side for nearly thirteen years, and 
I can truly say of him that he was one of the 
bravest men I ever knew. Courageous to do 
right, his only fear was that he might do wrong. 
Not conceited or bigoted in his opinions, he 
would always listen patiently and respectfully to 
the views of others, and would cheerfully yield his 
own views if convinced he was wrong. He had 
wonderful capacity to labor. He patiently and 
thoroughly investigated every case, — always seek- 
ing light, always pursuing the right, never weary 
in his tireless work. When convinced of error, he 
was quick to correct it; but when he felt he was 
right, no power could move him from his purpose. 

‘‘T should say of him, as I had the opportunity to 
observe his character as a man and a judge, he 
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was as brave as he was true ; he was as courageous 
as he was gentle; he was as conscientious as he 
was just. With a strong and active intellect, 
with the power to labor, and the love of work 
such as are found in few men, he investigated 
patiently and thoroughly every case submitted to 
him. His opinions, to be found in sixteen volumes 
of this court’s reports, will stand for all time as the 
best monument to his memory. 

“ Itis not the language of eulogy, but the words 
of simple truth, to declare that the striking char- 
acteristics of his judicial career were his patient 
labor, his integrity, his incorruptibility, his sense 
of justice, his sublime courage, which would always 
dare to do right against all opposition. 

“In private life Judge Anderson was unexcep- 
tionally pure, and in all its relations as husband 
and father and citizen his whole life was an 
example worthy of all imitation. God impressed 
upon his very face the noble virtues which shone 
from his heart. Gentleness, kindness, charity — not 
only to his own household, but to all mankind — was 
exhibited in his every-day life. The poor never 
went empty-handed from his door; and many a 
young man who was struggling against poverty, and 
reaching in his aspirations to a higher and more 
useful plane in society, was encouraged and aided 
in a substantial way by the charity and sympathy 
of this noble benefactor of struggling youth. 

“To the graces of a kindly and gentle nature 
were added the Christian graces of a godly life. 
These graces softened and adorned the strength 
and dignity of his character, like a blossoming vine 
entwined around a column of granite. He was a 
Christian in the highest sense of the word. His 
daily life, his private life, and his public life were 
guided and moulded by Christian principle. An 
ardent and zealous Presbyterian, he was no bigot, 
but recognized a brother in every Christian church. 

“ He lived and died in the faith of his fathers, and 
after a long life of honor and usefulness, has gone 
to his reward. 

“ Few of us can hope to live to his green old age, 
but we may emulate his virtues and seek to follow 
his noble example; if we always remember that — 


‘We live in deeds, not years; in thoughts, not 
breaths; 
In feelings, not in figures on a dial. 
We should count time by heart-throbs. He most 
lives 
Who thinks most, feels the noblest, acts the best.’” 





Edward C. Burks was: born in Bedford 
County, Va., on the 20th day of May, 1821, 
and has resided in that county ever since. 
He is of a highly respectable family of 
Irish origin. At a very early age, when he 
only knew his A B C’s, he was sent to 
school and kept there until he attained his 
majority. He was sent to at least nine 
different schools, most of them ‘‘ Old Field” 
schools, as they were formerly called in the 
country in Virginia. When ten or eleven 
years of age, the classics were taught him. 
He attended several sessions at the New 
London Academy in Bedford County, a part 
of which time Henry L. Davies was the prin- 
cipal, then George E. Dabney, afterwards a 
professor at Washington College, Lexington, 
Va. In the fall of the year 1838 he matricu- 
lated as a student at Washington College, 
now Washington and Lee University, and 
graduated in June, 1841, delivering the Cin- 
cinnati oration, the highest honor in the 
graduating class. In the latter part of that 
year he entered the Law Department of the 
University of Virginia, and graduated in 1842. 
Immediately commencing the practice of his 
profession in Bedford and the surrounding 
counties, he steadily rose, by his honesty, 
ability, and industry, until, in December, 1876, 
he was surprised by being elected by the 
Legislature a judge of the Supreme Court of 
Appeals of Virginia. Judge Burks remained 
in that position for six years, when the Re- 
adjuster Party having come into power, with 
which party he was not in sympathy, a 
question was raised as to whether he had 
been elected for a full term of twelve years 
or for an unexpired term, and the question 
was decided against Judge Burks, in Burks 
v. Hinton, 77 Va. 1. As has been before 
stated, he was one of the revisers of the Code 
of Virginia of 1887, along with Judge Staples 
and Major John W. Riely. Since that time, 
with his office in Bedford City, he has been 
engaged in the practice of his profession, 
chiefly in the Supreme Court of Appeals of 
Virginia. 

He was a member of the House of Dele- 
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gates of Virginia in 1861 and 1862, and a 
part of 1863. This is the only political office 
he has ever held, and he declined a re-election. 
Judge Burks’s judicial opinions are reported, 
in 28 Gratt. and the succeeding volumes of 
the Virginia Reports, down to 76 Va. A 
very able opinion of his may be found in 80 
Va. 718-783, delivered in the celebrated case 
of P. Epis. Ed. Society v. Churchman’s Rep- 
resentatives. Wash- 
ington and Lee Uni- 
versity has conferred 
on him the title of 
LL.D., and in 1891 he 
was President of the 
Virginia State Bar 
Association, deliver- 
ing that year at the 
White Sulphur 
Springs a very able 
annual address, of 
which one thousand 
copies were printed 
for the use of the 
association. 

Judge Lunsford L. 
Lewis, President of the 
Court of Appeals since 
Aug. 28, 1882, to 
which position he was 
appointed by Gov. 
William E. Cameron, 
was born in Rocking- 
ham County, March 
17, 1846; studied law 
and graduated in the Law School of the 
University of Virginia. He settled in Cul- 
peper County. After being at the bar for 
two years, Judge Lewis was elected Com- 
monwealth’s Attorney of that county, and 
afterwards re-elected. Before, however, the 
second term began he was appointed by Gen. 
U. S. Grant, then President of the United 
States, District Attorney for the Eastern Dis- 
trict of Virginia, and continued to serve in 
that capacity until he was made President of 
the Supreme Court of Appeals, filling the va- 
cancy caused by the death of R. C. L. Mon- 
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cure. Immediately afterwards the Legislature 
elected him to the same place for the term of 
twelve years, and on the ist of January, 1883, 
his associates made him President, in which 
position he still continues to serve. Upon the 
creation by Congress of the Federal Circuit 
Courts of Appeals, Judge Lewis was endorsed 
by the bar of the whole State for appoint- 
ment by President Harrison. 

No more popular 
judge ever sat on the 
bench in _ Virginia, 
both with the bar and 
the people. He is a 
man of incorruptible 
integrity. 

Judge Benjamin 
Watkins Lacy, of the 
Supreme Court of Ap- 
peals of Virginia, was 
born, Jan. 27, 1839, at 
Ellsworth, the family- 
seat, in New Kent 
County, Va., in which 
county he has always 
lived. He is the son 
of the late Hon. Rich- 
mond T. Lacy, his law 
preceptor, who was a 
graduate of William 
and Mary College, in 
1825, receiving the de- 
gree of A.B. and L.B., 
a prominent lawyer 
and legislator of East 
Virginia. His mother was the daughter of 
Col. John Lane, of Vauclause, in Amelia, 
and grand-daughter of Francis Eppes, of 
Eppington. Judge Lacy was taught by 
his mother until sufficiently advanced in 
Latin and mathematics to enter the acad- 
emies of such renowned educators as Pike 
Powers of Staunton, and “ Brown and 
Tebbs”’ of Albemarle; and his education 
was completed at the University of Vir- 
ginia, when he entered the law office of 
his father. Hence he was quickly drawn 
by Virginia’s call to arms. He joined the 
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New Kent troop of horse, on the 17th of 
April, 1861, as a private, and went to the 
front. He was three times disabled by 
wounds, and except when thus incapacitated, 


was with his company in all the battles of | 


General Lee’s army. He was made first 
lieutenant, and for the last years of the war 
was in command of his squadron of two 
companies, and was with General Lee at 
Appomattox Court 
House. After the war 
he settled in his old 
county, reviewed the 
law course, and was ad- 
mitted to partnership 
by his father; and the 
law firm of Lacy and 
Son was only dissolved 
by the elevation of the 
junior member to the 
bench in 1870. He 
declined further ser- 
vice on the bench in 
1873, and was chosen 
that year to the House 
of Delegates of Vir- 
ginia, to which he was 
elected for four terms; 
was on the committee 
of courts of justice: » 
every term until the 
last, when he was |! 
chosen Speaker of 
the House of Del- 
egates. While the 
Speaker, he was elected to the bench of 
the Circuit Court, in 1880; from which 
he resigned, in 1883, to go upon the 
Court of Appeals, where he is now serv- 
ing. His opinions will be found in 77 
Virginia Reports to 88 Virginia Reports, 
inclusive, and will attest the character of 
his service. 

When elected to the bench, he received 
every vote in the house over which he pre- 
sided, and every vote but two, in the Senate, 
without regard to party lines. He still 
resides at his home in his native county, 
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with his wife and three children. He is a 
Democrat, but does not concern himself 
actively in politics. 

Thomas T. Fauntleroy was born in 
Winchester, Va., Dec. 20, 1823. He 
is, maternally, a great-grandson of Col. 
Charles Mynn Thurston, and a grandson 
of Col. Charles Magill, — eminent Virgin- 
ians and officers in the Revolutionary War. 
His father was Gen. 
Thomas T. Fauntle- 
roy, a son and citi- 
, zen of Virginia, who 
| promptly resigned his 
|} commission as colo- 
nel of the rst United 
States Dragoons, at 
the call of his native 
State, and who was 
the ranking officer in 
the line of the United 
States Army of all who 
sided with the South. 

He was educated at 
the celebrated high 
school of Benjamin 
Hallowell in Alexan- 
dria, Va., and gradu- 
ated in the law class 
of 1844, at the Uni- 
versity of Virginia, 
with John Thurston 
Thornton, John Page 
of Hanover, J. Ran- 
dolph Tucker, John C. 
Rutherford, William C. Rives, Jr. and 
others, as his classmates. 

In 1847 he began the practice of law 
at the Winchester Bar; and in 1850 was 
elected Commonwealth’s Attorney in the 
District Superior Court of Frederick County. 
In 1857 he was elected to represent Fred- 
erick County in the Legislature. In 1859 
he participated in the capture of John 
Brown and his followers at Harper’s Ferry ; 
and in 1861 was commissioned a lieuten- 
ant in the military service of Virginia. 
Upon the passage of the ‘ Sequestration 
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Act” of the Confederate Congress, he was 
chosen one of the “ Receivers” to execute 
the difficult and delicate responsibilities of 
that law, along with some of the ablest law- 
yers of Virginia. 

At the close of the war he resumed the 
practice of law, with broken health, accu- 
mulated burdens, and a numerous family. 
In 1877 and 1878-1879 he again represented 





Frederick County in the Legislature. In | 
| He was sent to the best schools in his 


| native town until 1857, when he was sent 


1879 he was elected, by the Legislature, 
Secretary of the Commonwealth ; and in 1883 


he was elected, for a term of twelve years, | 
one of the five judges of the Supreme | 


Court of Appeals of Virginia. 
organization of the court, he was chosen by 
his brother judges to be the Resident Judge 
of the court at Richmond, as required by law. 

The Virginia Reports, from 1883 to 
1893 inclusive, contain many elaborate 
opinions delivered by Judge Fauntleroy ; 
and among them are the celebrated and 
interesting cases of Cluverius v. The Com- 
monwealth ; Davis v. Strange; Thomas’ 
Administrator v. Bettie Thomas Lewis ; and 


Colbert & Kirtley v. Shepherd, —the Mary | 
| Army, which he did as first lieutenant Co. G, 


Washington Monument case. 

The circumstances of the death of the 
youthful Capt. Henry Fauntleroy at the 
battle of Monmouth, are narrated by G. W. 
Parke Custis in his “ Reminiscences ;” and 
the death of Major Griffin Fauntleroy of 
Washington’s Cavalry at the battle of 
Guilford Court House, is mentioned in a let- 
ter of Governor Jefferson of Virginia to 
General Washington, dated March 21, 1781. 
They were great-uncles of Judge Fauntle- 
roy, and of Norman descent. 

Judge Fauntleroy has been for forty 
years a communicant in the Episcopal 
Church. He has been twice married, and 
has raised and educated a family of ten 
children, to whom he has set the example 
of never using in any way tobacco or intox- 
icating liquors; to which abstinence he 
attributes the unimpaired vigor of his mind 
and body, and his capacity to endure the 
unremitting and severe labors of his office. 


| 41st Regiment Va. Infantry. 


Upon the | he remained two years. 





Drury A. Hinton was born in Petersburg, 
Va., where most of his ancestry have resided 
since the year 1653. On his father’s side he 
was descended from Maj. Gen. A. Brown 
Wood, who received a patent in that year for 
the land on which the city of Petersburg is 
built, and from Major Peter Jones, from 
whom the city derives its name; and on his 
mother’s, from Capt. John Stith, who was 
the ancestor of William Stith, the historian. 


to that famous teacher Lewis Minor Cole- 
man, at Taylorsville, Hanover County, where 
Coleman was after- 
wards a professor at the University of Vir- 
ginia. At school he was a very hard student, 
and injured his health by allowing himself 
no more than four hours’ sleep in the twenty- 
four. This over-work afterwards showed 
itself at the University of Virginia, so that 
he was not able to remain longer than four 
months in any one session during the period 
he remained there. While studying law in 
March, 1861, Mr. Hinton left the University 
of Virginia to enter the Confederate States 


He served 
through the war, and was paroled at Appo- 
mattox. In 1866 he reviewed the study of 
law under the distinguished Judge William 
T. Joynes, and in August of that year was 
admitted to the bar. In 1872 he was by 
the people elected Commonwealth’s Attor- 
ney, and by the Common Council corporation 
counsel for the city of Petersburg, both of 
which positions he held continuously until he 
resigned in 1882 to take his seat on the 
Supreme Bench of the State. It is said that 
in his capacity as Commonwealth’s Attor- 
ney he never had an indictment successfully 
demurred to, and during his time as corpor- 
ation counsel no verdict was had against 
the city of Petersburg. He was the only 
dissenting judge in the famous case of Com- 
monwealth v. Cluverius, 81 Va. 787. One 
of the believers in the innocence of Cluve- 
rius has since published a book on the sub- 
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ject, dedicated to Judge Hinton. Judge 
Hinton is an*.unostentatious and kindly 
natured man. He is a great admirer of the 
common law, and is as familiar with the 
English as he is with the American cases. 
Judge’ Robert A. Richardson is a native 
of the county of Smyth, and is the only 
member of the court from Southwestern Vir- 
ginia. He is a manly judge, very much 
liked by the bar. The 
last five named judges 
who have been briefly 
sketched — to wit, 
Lunsford L. Lewis, 
Benjamin W. Lacy, 
Thomas T. Fauntle- 
roy, Drury A. Hinton, 
and Robert A. Rich- 
ardson — constitute 
the present Supreme 
Court of Appeals of 
Virginia. They were 
all elected in 1882 for 
terms of twelve years, 
and these terms will 
expire Jan. I, 1895. & 
Their decisions com- | 
mence in 77 Va., ex- 
cept Judge Lewis’s. 
He was appointed 
Aug. 28, 1882, and 
some of his opinions 
can be found in 76 Va. 
Up to the date of 
this publication Vir- 
ginia has had forty-eight judges of its court 
of last resort regularly elected in the mode 
prescribed by law. Their lives and the 
places of their nativity are all mentioned 
in the preceding pages of this sketch. It 
appears that but three of them were born 
outside of the present limits of Virginia. 
This is not only singular, but it shows a very 
interesting effect of the basis of represen- 
tation in the State Legislature allowed the 
white inhabitants of the Commonwealth from 
June 29, 1776, the date of the adoption of the 
first Constitution, until 1860, nearly one hun- 
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dred years. The effect of the extension of 
the right of suffrage to its whole white popu- 
lation was never felt inside of the Common- 
wealth, because the extension was made and 
the principle of manhood suffrage was recog- 
nized only under the pressure of an impend- 
ing and “irrepressible conflict.” 

“The White Basis Question” had nearly 
torn the State asunder in the famous Con- 
stitutional Convention 
of 1829-30. But that 
convention is famous 
more for great names 
than for great leader- 
ship. Madison, the 
father of the Federal 
Constitution, and 
Monroe, and Marshall, 
the great Chief-Justice 
of the United States, 
were all there. But 
the President’s voice 
on Friday, Jan. 15, 
1830, declaring the 
convention adjourned, 
had scarcely died away 
before grievous signs 
of discontent began 
to show themselves. 
The chief cause of the 
failure of that Consti- 
tution was that repre- 
sentation was. not 
based upon the free 
white population of the 
State — “the only true basis,” as was declared 
on the floor of the convention. The reason 
this was not made the basis of representa- 
tion was because of slavery. Under the 
first Constitution slaveholders were given a 
representation for their slaves on a principle 
similar to the celebrated “ Federal number.” 
A great writer speaking of “ the three-fifths 
compromise,” and how it came about in the 
Constitution of the United States, says: 


“The strife broke forth over the question of 
representation and of direct taxation. Wilson of 
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Pennsylvania, a man of clear, statesmanlike ways 
of thinking and a determined opponent of slavery, 
suggested that in regard to representation five 
slaves should be considered equal to three free- 
men. He who draws his political inspiration 
simply and solely from his bible of principles plays 
Don Quixote. Political policy is a necessity. 
But a concession which involves a principle that 
can be neither morally nor politically justified is a 
heavy weight, which sooner or later becomes too 
heavy for the strongest political swimmer.” * 


The formation of the Supreme Court at 
every period prior to the late war was affected 
by the slavery question. It excluded from 
that bench absolutely every native of the 
white portion of the State, — the mountain- 
ous region now forming the State of West 
Virginia. The same jealousy was felt of that 
portion of the State as was afterwards felt of 
Northern interference. The dominant slave- 
holders who were in control would make 
no concessions to the white people of Vir- 
ginia. The issues which were afterwards 
those wiped out in blood were the real con- 
troversies in the Commonwealth in 1829- 





30. Slavery then divided the State, and it | 


was never afterwards heartily united. Free- 


dom on a white basis was unfortunately | 


overpowered at the date of the adoption of 
that Constitution. Said Lewis Summers of 
Kanawha, now West Virginia, in that famous 
convention on the question of representa- 
tion on a white basis : — 


“Can the world believe that the protection of 
property has been the object sought for here? 
Will not the disguise be thrown off ? Will not 
this question show the most determined effort 


ever made in the American States to render the | 


many the vassals of the few ?” * 


The Constitution was adopted by a major- 
ity of the persons who were permitted to 
vote. Inthe counties of the eastern portion 
of the State, which were those in which slaves 
were numerous, the vote was largely in its 
favor; but in the western or white portion 

1 Von Holst’s Constitutional and Political History of 


the United States, vol. i. p. 289. 
2 Debates of Convention, 1829-30, p. 664. 





of the Commonwealth the vote was over- 
whelming against it. Accomac County, on 
the Atlantic, gave 266 in favor of, and 70 
rejecting the Constitution. 

Ohio County, in the extreme west, gave 3 
votes in its favor and 643 against it. Brooke 
County unanimously rejected it by 371 
votes.! These returns foreshadowed the 
war. The abolition societies had gained no 
foothold anywhere. It was the people of 
Virginia struggling to free themselves from 
the horrible curse of slavery. The ques- 
tion was clearly and fully understood, but 
never dealt with in a statesmanlike man- 
ner by the dominant faction in control of 
the destinies of the State. Its settlement 
was knowingly committed to the accidental 
Utopia of the future. It was plain to every 
one that the owners of the slaves were soar- 
ing on Icarian wings. The evil grew worse, 
and on the 2oth of January, 1832, it had 
become so unendurable that the Legislature 
attempted to solve it. What was to be the 
policy of the Commonwealth with respect 
to its slave population was the absorbing 
problem before that body. The Hon. Charles 
James Faulkner, of Berkeley County, the elo- 
quent leader in the cause of freedom, said: 


“Tf there be danger, let us know it, and pre- 
pare for the worst. If slavery can be eradicated, 
in God’s name let us get rid of it. If it cannot, 
let that melancholy fact be distinctly ascertained ; 
and let those who we have been told are now 
awaiting with painful solicitude the result of your 
determination, pack up their household gods, and 
find among the luxuriant forests and prairies of the 
West that security and repose which their native 
land does not afford. ... The spirit of free 
inquiry is abroad upon the earth; and govern- 
ments and all of the institutions connected with 
them must be sustained, not by any mystical and 
superstitious reverence for them as existing insti- 
tutions, but as they are ascertained after a severe 
and searching scrutiny to subserve the great ends 
of popular weal... . The Gordian knot must 
be untied, —if it is by the sword; Asia must 
be vanquished, the country must be saved.” ? 

1 Ibid. p. 903. Brooke County is in West Virginia. 

2 “Slavery Debates ” of 1832, Virginia State Library. 
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At that day not one voice was raised, either 
within or without the Legislature, in Vir- 
ginia in advocacy of slavery. It was 
thoroughly understood that cheap labor 
would ruin the State. Faulkner was the 
bold and manly advocate of freedom. But 
the slave-owning party had refused to accept 
a white basis of representation ; and when a 
vote was reached, they succeeded in defeat- 
ing any further inves- 
tigation by a majority . _. 
of eight. There is no 
doubt at all that the 
white people of Vir- 
ginia, had they been 
allowed proper repre- 
sentation, would have 
set the slaves free. A 
writer! in the “ Rich- 
mond Enquirer” of 
Feb. 4, 1832, reviewed 
the debates on this 
momentous question, 
and severely criticised 
the speeches favorable 
to freedom over the 
fateful nom de plume of 
Appomattox! Thus 
ended the struggle in- 
side of the State for 
emancipation. 

The dreadful ques- 
tion affected every 
white man in the Com- 
monwealth. Slavery 
was unsuited to the genius of our institutions. 
It caused population in the black counties 
either to stand still or decrease. The Consti- 
tution of 1851 extended the right of suffrage 
to every white citizen; but the slaveholding 
faction was still able so to arrange in that 
Constitution itself the basis of representation 
in the General Assembly as to preserve its 
majority in the government. It held on to 
its power, but allowed the sceptre to depart 
from Virginia. No man who disagreed with 


1 B. W. Leigh. 
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it was ever allowed a place on the Supreme 
Bench. 

The military genius of the war first saw the 
light in that portion of the State which was 
free from slavery. When it was all over, 
Gen. U. S. Grant, then President of the 
United States, was serenaded at Staunton 
by the famous “ Stonewall” Band. He raised 
his hat, and eloquently and laconically said, 
“ The immortal Jack- 
son!” 

In the year 1848 
the number of cases 
on the docket of the 
Supreme Court of Ap- 
peals (then the court 
of last resort other 
than in criminal cases) 
had increased to such 
an extent that the 
average pendency of 
an appeal was seven 
years. An act was 
_passed, March 31 of 
that year, establishing 
a special Court of 
Appeals at Richmond 
to remedy the evil. 
Under some circum- 
stances the decisions 
of this special court 
are not regarded as 
authority. 1 & 2 Pat- 
ton, Jr., and Heath’s 
Reports cover its de- 
cisions up to the year 1857. Its judges were 
Richard H. Field, Lucas P. Thompson, John 
B. Clopton, George H. Gilmer, and John W. 
Tyler. Judge John W. Nash sat for Judge 
Gilmer, on account of illness, during the 
year 1857. 

Horace B. Burnham, O. M. Dorman, and 
W. Willoughby formed what was called the 
Military Court of Appeals, from October, 
1869, to January, 1870, when Virginia was 
Military District No. 1, in the days of Recon- 
struction, so-called. Their decisions (?) are to 
be found bound up with the decisions of the 
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true court in Nineteenth Grattan, pp. 545- 
669. Where these parties came from and to 
what place they have departed, no one now 
knows. A judgeon one of the circuits in the 
mountains of Virginia, where the writer once 
practised, told a callow young member of the 
bar that he must not refer in his court to any 
of the alleged decisions of these scalawags, 
for they were not /aw, and never should be 
quoted as authority in his circuit. He had 
stuck together the leaves containing them 
with mucilage, so that no one could ever 
read them in his honor’s Grattan. 

The present Court of Appeals sits at 
Richmond, Staunton, and Wytheville. 

On the 13th of February, 1864, a number 
of persons claiming to represent Virginia 
assembled in convention at Alexandria, just 
outside of the smoke of the guns of the con- 
tending Union and Confederate forces, and 
adopted what they were pleased to call a 
Constitution for the State. This Constitu- 
tion recognized the separation of West Vir- 





ginia; and the boundary-lines it made have | 


never yet been changed. By the nineteenth 
section of the Fourth Article, slavery was for- 
ever abolished.! A convention which as- 


sembled on the 3d of December, 1867, adopted | 


another constitution, which was submitted to 
the people July 6, 1869, by order of Gen. 


1 Acts 1866-67, p 764. 


Edward R. S. Canby, commanding military 
District No. 1 (Virginia) ; and it was ratified.! 
This is still the Constitution. Section 2 of 
Article XII. provided that in the year 1888 
the question “ Shall there be a convention 
to revise the Constitution and amend the 
same?” should be submitted to the people. 
This was done, and a new convention voted 
down by an immense majority. All of the 
constitutions vacated the commissions of the 
judges of the Supreme Court; but whenever 
they sought re-election they were reinstated 
on the bench. 1 &2 Va. Cases (reports of the 
decisions of the General Court) are splendid 
authority on criminal law, and the decisions 
of the Supreme Court of Appeals on consti- 
tutional questions deserve and receive high 
consideration everywhere. 

Virginia is again united and prosperous, 
without a cloud to obscure the brightness of 
the future, as well for her people as her judi- 
ciary. Her history all the world knows; 
and if once ‘“‘ the few ruled,” 2 one must not 
lament at all over the past conditions of a 
State that gave us Washington and Jefferson 
and Madison and Monroe and Henry and 
Mason and Marshall and Richard Henry 
Lee. 


1 Code of Virginia, 1873, pp. 26, 27. 
2 Prof. Andrew C. McLaughlin, of the University of 
Michigan 
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CROSS-EXAMINATION AS AN ART. 


By A. Oakey HALL. 


| beowid lawyer of only five years’ practice 

has discovered what an art cross-exam- 
ination has become,—to rank with sculp- 
ture and painting. May not the tools of 
the expert cross-examiner be figuratively de- 
scribed as the mallet of manner giving the 
adroit stroke ; the chisels of rhetoric or of 
tone of voice for delicate incisions? Must 
not the touches of the cross-examiner be 
not less delicate than those of a Praxiteles 
or a Powers? Does he not before exercis- 
ing his art of cross-examination and _ all 
during the direct examination carefully scan 
and study the witness produced in the aspect 
of a model? Has he not in such a study — 
rapid as it must necessarily be — borne in 
mind maxims of Lavater and Spurzheim, as 
the sculptor remembers many of Canova? 
For like the chiselling sculptor, the cross- 
examiner knows that he must carefully bear 
in mind the features and form of the model’s 
testimony, and carve these to his own ends, 
—— especially the features of his own theories 
applied to the evidence given. 

During a dozen years of continuous service 
as district attorney of New York City, and 
of a score of years in civil actions as counsel 
for seven sheriffs in whose litigations fraud 
of debtors was examinable, I possessed 
very fair opportunities of studying the art 
of cross-examination as practised by bar- 
leaders, who as against the people or as 
retained by claimants against the sheriff 
were generally employed. This gave oppor- 
tunity for testing the saying: “Fas est ab 
hoste doceri.” Seven years of a subsequent 
residence in London, while frequently attend- 
ing its courts, furnished further opportunity 
for studying cross-examination as an art 
and as practised by eminent solicitors before 
magistrates and by Q. C.’s in the Supreme 
Court of Judicature, and in that best court 
for testing the art, the Bankruptcy Court. 





Of those in England whom I found to 
be what I may term professors of the art, 
I mention George Lewis, who confessedly 
heads his profession as solicitor ; Attorney- 
Generals Webster and Sir Charles Russell ; 
Solicitor-General Sir Edward Clark, and a 
battalion of Q. C.’s, who by promotion from 
the Lord Chancellor, cross-examine in what 
William Black the novelist in his popular 
romance entitles “In Silk Attire,” and who 
wear wigs such as covered —I can hardly 


use the word “adorned” —the brows of 
two King Henries of the bar, Erskine and 
Brougham. 


While I was a student in the Harvard Law 
School under Greenleaf and Story, whose 
memories and learning have worthily graced 
brilliant successors, I often and in company 
with such classmates as Rutherfurd B. Hayes 
and George Hoadley, both of whom became 
eminent in public. life — listened to and 
studied, in connection with Greenleaf’s fit- 
ting chapter in his “ Evidence,” the artful 
cross-examinations of Rufus Choate, whose 
art is well “kept green” by his nephew 
Joseph in New York. 

While afterward pursuing the study of 
civil law in New Orleans, I had occasion to 
hear cross-examinations of such advocates 
as John R. Grymes, Alfred Hennen, George 
Eustis, — father of the Minister at Paris, 
and who was afterward Chief-Justice of the 
State, — Thomas Slidell, and Judah P. Ben- 
jamin, into whose brilliant eyes all suspicious 
witnesses found it difficult to look when he 
practised upon them his art that he master- 
fully knew, and which, when he became an 
English Q. C., stood him in great regard 
from bench and bar and at all the Inns 
and Temples. 

At the New York Bar I had opportunities 
of studying the cross-examination arts of 
Charles O’Conor, Ogden Hoffman, John 
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Van Buren, Edward Sandford, Daniel Lord, 
James T. Brady, the brothers David Dud- 
ley and Stephen J. Field, the brothers 
David and John Graham, Henry L. Clinton, 
Lewis B. Woodruff, — who afterward died as 
Federal Circuit Judge, — Attorney-General 
Ambrose L. Jordan, and Wm. Curtis Noyes, 
—only three of whom survive. Their suc- 
cessors in the art at the New York City 
Bar were undoubtedly William Fullerton, 
Joseph H. Choate, Robert J. Ingersoll, 
Clarence A. Seward, and Messrs. Root, 
Rollins, Coudert, James, Fellows, Cochran, 
Nicoll, Holmes, and Parsons. Of those in my 
list who have passed away, my best repre- 
sentative of the art was, by all odds, David 
Graham, who can only be remembered by 
the later generation of the bar as author of 
a treatise on new trials. I select him as my 
model of a XX examiner. 

When he arose to cross-examine a hostile 
witness, he was like a duellist during the 
time when seconds were measuring the 
ground. Calm, suave, not exhibiting acer- 
bity in look ortone, ready however, like 
a good surgeon, to use lancet or probe with 
full knowledge of the strength of the witness 
in muscles of prevarication, or of the exact 
situation of the nerves of the witness, 
Mr. David Graham’s furtive study of the 
witness during the direct, as well as 
of the judge and jurors, as determining 
what effect the adverse testimony was hav- 
ing upon them, presented a fine forensic 
picture. Nor did he, for a similar purpose, 
omit to scan auditors also. While the 
direct proceeded, he was an actor, who could 
conceal emotion, express surprise, doubt, or 
dissent, with a facial gesture in a timely 
glance at the jury. Like the duellist of the 
foregoing illustration, he was ever courtesy 
itself, never losing temper or presence of 
mind. He never committed the average 
error of counsel in arguing with the witness, 
or over the witness forestall summing up 
to the jury through some question. He 
reserved his appreciation of a telling or of 
a random shot of evidence, and his comment 








of facial expression or of rhetoric, to his 
address to the jury. He never proposed to 
allow a witness to understand fully the 
motive of a question. If the witness was 
subtle, he fought him with suavity, and soon 
threw him off guard. The too willing or 
rapid witness he encouraged into quicksands 
of contradiction or a slough of misstatement. 
He never assumed risks with questions 
that might bring hostile answers. He never 
threw bait or fly, as ’t were into a stream of 
inquiry, unless he knew the stone under 
which lay the pike, nor where he suspected 
that trout were absent. 

One of his maxims to students was, 
“ Never on cross-examination ask a question 
the answer to which in any one possible way 
might aid the other side and place your own 
side in jeopardy of dangerous comment.” 
Like a keen marksman, he accommodated 
his aim of inquiry to the direction in which 
the wind was blowing. He did not waste 
time on immateriality for his client by cross- 
questions. 

He had studied the very bull’s eye of his 
case, and tried to bury at times his own 
bullet in the very opening made by his adver- 
sary’s bullet. Like the French swordsman, 
he sought his adverse witness while off guard. 
His whole play was a standing rebuke to 
Old Bailey practitioners, who bullied wit- 
nesses. He could be severe with hostile 
witnesses, but preferred to strike them with 
the gloved rather than the mailed hand. 
Another Graham maxim was: “If your 
adverse witness becomes forewarned by your 
manner or address, he is likely to be aroused 
to greater antagonism of evidence.” On 
one occasion a witness examined by David 
Graham was heard to say, “If any one 
testifying could be persuaded into perjury 
or contradiction or inconsistency, David 
Graham is the lawyer to accomplishit.” He 
was throughout cross-examination a master 
in realizing the maxim ars celare artem. 
His especial aim was in the main to convert 
the hostile witness into a witness for his 
own client. This was a purpose even beyond 
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the ordinary purpose of destroying or weak- 
ening the direct. 

Above all, he knew when and where to 
refrain from cross-questions, — a great inci- 
dent in the art. He reminded one of the 
skater who never ventures on or near thin 
ice, although there were no visible signs of 
“dangerous.” In this adroit refraining he 
probably remembered the anecdote accred- 
ited to Curran and his horse-stealing client. 
The latter said after acquittal: ‘“‘ No thanks 
to you, John Philpot, and I ought to have the 
fee returned, for you never cross-examined 


a witness nor made a speech in my favor.’’ | 
‘If I had even opened my mouth under the | 
circumstances, the possibilities are, under | 
| Zouave, and the Englishman like a heavy 


the view judge and jury seemed evidently 


taking of your case, that you might then | 
have been convicted.” Plausible as David | 


Graham was with the hostile witness, he was 
equally plausible in commenting to the jury 
upon the testimony of that witness. He was 
a thorough disciple of Henry Brougham’s 
celebrated definition of an advocate’s duty 
to his client, that was enunciated in his 
address to the Lords when defending Queen 
Caroline, — the doctrine of which definition 
several strict ethical writers have impugned. 

It may be observed that the brother, 
John Graham, still in active practice, seemed 
to rival the elder by his own methods of 
adroit and successful cross-examination. 

At the New Orleans Bar, as far back 
as the era of the Mexican War, Judah P. 
Benjamin seemed to possess and excel in 
most of the traits in the art of cross-exami- 
nations already imputed to David Graham. 
Benjamin especially possessed celerity of 
thought and ready aptitude in dealing with 
the demeanor and expressions of a hostile 
witness. Like single-speech Hamilton in 
the traditions of the House of Commons, 
Mr. Benjamin knew when to quit talking; 
and like a good stage manager, he always 
arranged a good exit from the witness chair 
for his actor, who may have there endured 
forgetfulness of his cues. 

Without attempting to distinguish, or to 
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extinguish, by mention any of the barristers 
or Q. C.’s of the London Bar excelling in 
the art in question, — beyond a passing trib- 
ute to the careful and meritorious cross- 
examinations of Messrs. Charles Mathews, 
Poland, and Gill,—it may be observed that in 
this art not one of those cross-examiners can 
equal the excellence in it of those best 
known at the American Bar, from Maine to 
San Francisco; and for the reason that 
the former are nationally slower and less 
elastic than the latter. Is not the cross- 
examiner who “ deliberates,”’ like the woman 
commemorated by the Pope of poets, — 
‘lost’? The average American cross-exam- 
iner is in the battle of testimony like the 


dragoon by comparison,—the one alert in 
action and quick with rifle, while the other 
takes time for drawing his sabre. Moreover, 
the former thinks for himself, while the 
other is compelled to think more or less 
through a solicitor, and is fettered more or 
less by iron-clad instructions. 

It takes the lawyer who joins the bar as 
a fledgeling a long time often to acquire 
the art. He finds that he has to cultivate, 
for success in it, celerity of thought, close 
observation of human nature, and a study 
of its various phases, rapid exercise of 
judgement on the occasion sudden, com- 
mand of feature and temper, and above all 
he must know when to stop cross-examina- 
tion, Playwrights and actors learn how to 
value the good exit ; and the lawyer who is 
adept in the art of cross-examination 
arranges an exit for his hostile witness that 
shall tell in favor of his own client. The 
young advocate’s most frequent short-com- 
ing in cross-examination is avidity at it, 
and eagerness to press questions. His self- 
sufficiency and indeed conceit will too often 
tempt to precarious questioning or too much 
detail in queries. Then how often at Nisi 
Prius one witnesses a rash although keen 
“encounter of wits” between cross-exam- 
iner and witness, wherein the latter gets the 
advantage as Beatrice did over Benedict? 
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For cross-examination that makes much ado 
about nothing degrades the art of it. The 
lawyer, young or old, must never risk the 
fate of a client by attempts at merely show- 
ing off his art to bench, witness, jury, or 
audience. Yet how often such a spectacle 
is witnessed in courts ! 

Success in the art of cross-examination 
comes oftenest from happy possessors of a 
genius for it. Great lawyers have failed in 





the art, while mere “case lawyers” and 
those of mediocre learning have succeeded 
in it, — quite as there is a difference between 
Thorwaldsen and the Italian constructor of 
plaster casts. Yet the art may be measur- 
ably acquired by observation of the ways 
and means and methods of masters at the 
bar, and sometimes from the bench itself, 
in the art of cross-examination, — an alchemy 
for testing truth or falsehood. 





THE GENESIS OF THE LONG VACATION. 


S Seas long vacation of the English Courts 

of Law has had a curious and instruc- 
tive history, the early stages of which are 
admirably described by Spelman and Black- 
stone. “Throughout all Christendom,” we 
are told, ‘“‘ the whole year was originally one 
continual term for hearing and deciding 
causes ; for the Christian magistrates, to dis- 
tinguish themselves from the heathen, who 
were extremely superstitious in the observa- 
tion of the dies fasti et nefasti, went intoa 
contrary extreme, and administered justice 
upon all days alike.” At length the Church 
interposed to moderate the zeal of her chil- 
dren, and during certain holy seasons — 
Christmas and Advent, Lent and Easter, 
Pentecost and harvest-tide —the striving 
of rights and wrongs, with noisy clatter of 
lawyers’ tongues, was peremptorily hushed, 
and the peace of God was kept throughout 
all the Christian world. When our own legal 
constitution came to be settled, the judicial 
year was, says a writer in the “ Standard,” 
divided into terms, the commencement and 
duration of which were fixed with reference 
to the old canonical prohibitions. It was 
ordered, by the laws of King Edward the 
Confessor, that “from Advent tothe octave 
of the Epiphany, from Septuagesima to the 
octave of Easter, and from three in the after- 
noon of all Saturdays till Monday morning,” 
no litigious business should be done ; and so 





extravagant was the regard that was paid to 
these holy times, that down to the reign of 
King Edward I. “nosecular pleas could be 
held, nor any man sworn on the Evangelists, 
in the times of Advent, Lent, Pentecost, 
harvest and vintage, in the days of the great 
litanies, and in all solemn festivals.” Gradu- 
ally, however, both lawyers and laymen be- 
came weary of these periodical interruptions 
to their profitable labors; the commercial 
and industrial development of England re- 
fused to stand still at the bidding of Church 
or State; and Church and State accordingly 
united, with timely wisdom, to regulate the 
agitdtion which they could not suppress. 
The Bishops granted dispensations, enabling 
“assizes and juries to be taken in some of 
the holy seasons; ” the Statute of Westmin- 
ster the Second closed this exercise of episco- 
pal dispensing power with legislative author- 
ity; and the scope of the canonical prohibi- 
tions was narrowed, till, in course of time, 
the Courts of Assize and Nisi -Prius were 
generally held, and all proceedings in an ac- 
tion out of court, which did not require the 
actual presence of the judges themselves, 
could be transacted during the intervals be- 
tween the legal terms. To this rule the 
interval — allowed for haytime and harvest — 
between Midsummer and Michaelmas, which 
corresponds roughly with our modern Long 
Vacation, constituted an exception, and dur- 
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ing that period the wheels of litigation prac- 
tically ceased to revolve. But the causes 
that produced the old episcopal dispensations 
and the Statute of Westminster the Second 
were still at work; and the anomalous privi- 
lege of the Long Vacation could not stand 
before them. Under the Judicature Act of 
1873, — which gave legislative embodiment 
to the recommendations of the Judicature 
Commission, — the division of the legal year 
into terms was abolished so far as the ad- 
ministration of justice was concerned, and it 
was provided that the High Court of Justice 
and the Court of Appeals and the Judges 
thereof respectively, should have power to sit 
and act, “at any time and at any place, for 
the transaction of any part of the business of 
such courts respectively, or for the discharge 
of any duty which, by any Act of Parliament 
or otherwise, is required to be discharged 
during or after term.” The Rules of the 
Supreme Court, 1883, continued the work 
which the Judicature Act had begun. 

The holy season of haytime and harvest- 
tide had lasted from Midsummer to Michael- 
mas; the Rules of 1883 provided that the 
Long Vacation should commence on the 10th 
August, and terminate on the 24th October, 
— limits which were soon afterwards altered 
by Order in Council to the 13th of August 
and the 23d October respectively. Again 
the Long Vacation had been, at first in fact, 
and always in theory, a real and entire Re- 
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cess; the rules provided for the constant 
presence in town of vacation judges “ for the 
hearing in London or Middlesex during vaca- 
tion of all such application as may require to 
be immediately or promptly heard.” 

Such, in brief outline, has been the exter- 
nal and legislative history of the Long Vaca- 
tion. Its inner life has undergone not less 
radical change. There can be no doubt that 
Dickens’s brilliant picture of the annual exo- 
dus of lawyers from the captivity of Coke 
and Blackstone to France, Switzerland, Italy, 
and other lands of promise, was true and 
faithful when it came from the great master’s 
pen. But its resemblance to actual legal life 
is fast fading, and it will erelong possess 
literary and antiquarian interest alone. In 
spite of the advent of the Long Vacation, 
the activities of the County Courts are not 
permanently arrested ; the Vacation Judges 
remain in town; preparations for the com- 
mencement and renewal of litigation in the 
coming legal year go ceaselessly on; the 
revising barristers hover about their cham- 
bers, and make ready for holding their Re- 
gistration Courts; crime, and the efforts of 
society to cope with it, buying and selling, 
marrying and giving in marriage, contribute 
their quota to the annually increasing volume 
of vacation work, and whole squadrons of the 
junior bar, forsaking the delights of continen- 
tal travel — now stay at home and divide the 
spoils, — The Jrish Law Times. 
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THE ORATORY 


_— merits of the forensic orator are pe- 
culiarly his own. The qualities which 
most attract the admiration of the world are 
by no means those which best conduce to 
his own success in his own proper sphere. 
An Erskine succeeds where a Burke would 
fail. A Coke takes precedence of a Bacon. 

The inevitable effect of reasoning day by 
day upon a great multitude of insulated 
facts, is to narrow the mind, and render it 
more and more incapable of those general 
classifications which are the boast and glory 
of philosophy. Were the study of the law 
pursued as it should be, — the student look- 
ing at precedents but as the exponent of prin- 
ciples, separating that which has its origin in 
accident or caprice, and is therefore mutable 
and temporary, from that which is founded 
in the nature of man, and is therefore perm- 
anent and unchanging; understanding as 
well the scope of the whole as the practical 
working of the parts; in a word, regarding 
law as the science of legislation, — it would, 
in Burke’s words, be the noblest of all the 
sciences. That it will be so studied, except 
here and there by some master-mind, we 
have no reason to expect or hope. Most 
students will. be satisfied when they have 
found a case in point, and sic ita lex termi- 
nates all further investigation. 

If, indeed, law books and reports continue 
to multiply with the same appalling rapidity 
that they have done for a few years past, it 
will be absolutely impossible for the most 
powerful mind to do more than master the 
details. To look for stability and perma- 
nence in our jurisprudence is to look for 
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fixed landmarks among the shifting sand- 
hills of the desert. The last legislature out- 
runs the acts of its predecessors. The last 
volume of reports can alone be looked upon 
as settling what is the existing law. So long 
as this shall continue, the great body of our 
lawyers will be acute practitioners and but 
little more. Pre-eminent in their own de- 
partment, they will make but little figure out 
of it. Ceasing to be learned and intellectual 
men, standing forth in the full development 
of all their faculties, and enriched with the 
treasures of all knowledge, they will sink to 
mere professional drudges. This is to some 
extent already the case. 

We see the man of most profound pro- 
fessional learning, ignorant of the elements 
of literature and philosophy, and boastful of 
his ignorance. We see the man of what is 
called “ business habits” arrogating to him- 
self a superiority over those, the extent of 
whose knowledge is, as compared to his, like 
the ocean to the smallest island that sleeps 
upon its bosom ; we see Congress filled with 
third and fourth rate men. But the evil will, 
in time, cure itself. From the very womb 
of darkness will spring forth light; the in- 
numerable dark, winding passages which 
lead to the temple of justice, will give place 
to plainer paths. The axe of reform will 
hew down the venerable trees which have so 
long shaded the recesses, and will let in the 
clear light of day. When this has been 
done, when law shall cease to be an art and 
become a science, then will our country find 
among the members of the profession her 
greatest ornaments. — Knickerbocker. 
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CURRENT TOPICS. 


THE FRIENDSHIP OF Books. — Now is come the 
season when the busy lawyer usually hopes to find 
an opportunity for a little miscellaneous reading. 
Our own experience, however, has been that we have 
done the most reading when we have been the hardest 
at work, and that leisure relaxes the mental energies. 
The law library of the late Nathaniel C. Moak, of 
Albany, — one of the finest in this country, — was pur- 
chased, after his death, by the widow and daughter of 
the late Judge Boardman, dean of the law school of 
Cornell University, and given by them to that law 
school as a memorial of their deceased husband and 
father. At the dedication of the new law school 
building — Boardman Hall—Judge Finch, of the 
New York Court of Appeals, the present dean, made 
an address on the presentation of the Moak library, 
in which he said of Mr. Moak: — 


“ Brusque and abrupt, and even sometimes rough in 
his speech; with a voice metallic and resonant and scorn- 
ing all modulations ; hating what was false and mean with 
a temper that had some dynamite in it; with a frarhe 
heavy and solid and almost massive in its structure; a 
born fighter at the bar and fearless of all adversaries, — one 
would hardly have picked him out as the gentle student, 
dearly loving his books. And yet that he surely was. 
How early he began to gather them about him I do not 
know , but year by year the fruit of his industry and energy, 
in volume after volume, in choice editions and rare selec- 
tions, crept along the shelves of his office and those of his 
library at home, until his partners and his wife envied him 


| libraries. To say nothing of the literary and rhetori- 





cal tastes of Cesar, “ the foremost man of all time,” 
Frederick the Great had libraries at Sans Souci, Pots- 
dam, and Berlin, in which he arranged the volumes 
by classes without regard to size. Thick volumes he 
rebound in sections for more convenient use, and his 
favorite French authors he sometimes caused to be 
reprinted in compact editions to his taste. The 
great Condé inherited a valuable library from his 
father, and enlarged and loved it. The hard-fighting 
Junot had a vellum library which sold in London for 
£1,400; while his great master was not too busy in 
conquering Europe, not only to solace himself in his 
permanent libraries, and in books which he carried 
with him in his expeditions, but to project and actu- 
ally commence the printing of a camp library of 
duodecimo volumes, without margins and in thin 
covers, to embrace some three thousand volumes, and 
which he had designed to complete in six years by 
employing one hundred and twenty compositors and 
twenty-five editors, at an outlay of about £163,000. 


| St. Helena destroyed this scheme. 


| ship of books is inexpressibly dear. 


To many peaceful men of the robe the companion- 
What a privi- 
lege it is to summon the greatest and most charming 
spirits of the past from their graves, and find them 
always willing to talk to us! How delightful to go 
to our well-known book-shelves, lay hands on our 


| favorite authors, — even in the dark, so well do we 
| know them ! — take any volume, open it at any page, 


the room which his favorites absorbed. And this busy | ‘ : 
disappointment, its hollowness, its unfaithfulness, its 


man put his chief fortune not into law books alone. 
Thousands of volumes of history and biography, of science 


and philosophy, of fiction and poetry, of the drama and of | 


art, were steadily amassed, and as steadily read and 
studied. And with use of it all he began the work of 
author and annotator, and wore his life out in the labor 
he loved. His books were his friends. There are none 
more faithful and true, and he loved them dearly and 
guarded them well.” 


and in a few minutes lose all sense and remembrance 
of the real world, with its strife, its bitterness, its 


selfishness, in the pictures of an ideal world! The 
real world, do we say? Which Zs the real world, that 
of history or that of fiction? In this age of historic 
doubt and iconoclasm, are not the heroes of our 
favorite romances much more real than those of his- 
tory? Captain Ed’ard Cuttle, mariner, is much 


| more real to us than Captain Joseph Cook; Cooper’s 


Restricting the application of the words which we | 
have italicized to miscellaneous books, we heartily | 


agree with the sentiment, but the fashion of common- 
law books passes away. Mr. Moak was, as depicted 
by Judge Finch, a rough and pugnacious man; but 
many fighting men have loved books and accumulated 


Two Admirals than the great Nelson; Leather- 
Stocking than the yellow-haired Custer; Henry 
Esmond than any of the Pretenders; Hester Prynne 
and Becky Sharp than Catherine of Russia or As- 
pasia or Lucrezia; Sidney Carton than Philip Sid- 
ney. Even the kings and heroes who have lived 
in history live more vividly for us in romance. We 
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know the crooked Richard and the crafty Louis 
XI. most familiarly, if not most accurately, through 
Shakspeare and Scott; and where in history do we 
get so haunting a picture of the great Napoleon and 
Waterloo as in Victor Hugo’s wondrous chapter? 
Happy is the man who has for his associates David, 
Solomon, Job, Paul, and John, in spite of the assaults 
of modern criticism upon the Scriptures! No one 
can shake our faith in Don Quixote, although the 
accounts of the knight “without fear and without 
reproach” are so short and vague. There is no 
doubt about the travels of Christian, although those 
of Stanley may be questioned. The Vicar of Wake- 
field is a much more actual personage than Peter who 
preached the Crusades. Sir Roger de Coverley and 
his squire life are much more probable to us than Sir 
William Temple in his gardens. There is no char- 
acter in romance who has not or might not have lived, 
but we are thrown into grave doubts of the saintly 
Washington and the devilish Napoleon depicted 
three quarters of a century ago. We cast history 
aside in scepticism and disgust; we cling to romance 
with faith and delight. “The things that are seen 
are temporal; the things that are not seen are 
eternal.” So let the writer hereof for himself sing a 
song in praise of 





My FRIENDS THE Books. 


FRIENDS of my youth and of my age 
Within my chamber wait 

Until I fondly turn the page 
And prove them wise and great. 


At me they do not rudely giare 
With eye that lustre lacks, 
But knowing how I hate a stare, 

Politely turn their backs. 


They never split my head with din, 
Nor snuffle through their noses, 
Nor admiration seek to win 
By inartistic poses. 


If I should chance to fall asleep, 
They do not scowl nor snap, 
But prudently their counsel keep 

Till I have had my nap. 


And if I choose to rout them out 
Unseasonably at night, 

They do not chafe nor curse nor pout, 
But rise all clothed and bright. 


They ne’er intrude with silly say, 
They never scold nor worry ; 

They ne’er suspect and ne’ er betray, 
They ’re never in a hurry. 


Anacreon never gets quite full, 

Nor Horace too flirtatious, 
Swift makes due fun of Johnny Bull, 
And Addison is gracious. 


‘ forgery. 











Saint-Simon and Grammont rehearse 
Their tales of court with glee ; 

For all their scandal I’m no worse, — 
They never peach on me. 


For what I owe Montaigne, no dread 
To meet him on the morrow; 

And better still, it must be said, 
He never wants to borrow. 


Paul never asks, though sure to preach, 
Why I don’t come to church ; 
Though Dr. Johnson strives to teach, 
I do not fear his birch. 


My Dickens never is away 
Whene’er I choose to call ; 

I need not wait for Thackeray 
In chill palatial hall. 


I help to bring Amelia to, 
Who always is a-fainting ; 

I love the Oxford Graduate who 
Explains great Turner’s painting. 


My memory is full of graves 
Of friends in days gone by ; 

But Time these sweet companions saves, — 
These friends who never die! 







LITERARY FORGERIES. — In Falconer Madan’s 
“ Books in Manuscript,” published just now in Lon- 
don, are given accounts of'two remarkable trials for 
The first is of Constantine Simonides, a 
Greek, the most audacious and learned forger in his- 
tory, who was born in 1824. He acquired many 
genuine MSS. at Mount Athos and mixed his forger- 
ies with them, and thus imposed them on collectors, 
mainly in England and Germany, for large sums of 
money. He came to wreck however in the incident 
narrated by Mr. Madan as follows : — 


“In 1855 he visited Berlin and Leipzig, and when in 
July he met Wilhelm Dindorf, he informed him that he 
owned a Greek palimpsest, containing three books of 
records of the Egyptian kings by Uranius of Alexandria, 
son of Anaximenes. Dindorf offered a large price for it, 
but Simonides loftily replied that he intended to publish 
it first himself, and then to give the original to the library 
at Athens. By persistence however Dindorf obtained 
temporary possession of the precious palimpsest and sent 
it to Berlin, where it deceived all the members of the 
Academy except Humboldt; and the King of Prussia 
offered £700 for the seventy-one leaves. Further, Din- 
dorf’s representations induced the Clarendon Press at 
Oxford to take up the treatise, — and indeed it could 
hardly have done otherwise, — and actual specimens were 
printed, with a preface by Dindorf, and early in 1856 pub 
lished. Only seven copies were sold, besides the eleven 
sent to the delegates of the Press, when the news came 
that Uranius was a most uncelestial forgery. It was 
found (1) that the ancient writing of Uranius was ov the 
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top of the later twelfth-century writing, as could clearly be 
seen by the help of a microscope; (2) that the Greek was 
far from correct; and (3) that the coincidence between 
the most recent views of Lepsius and other Berlin Egypt- 
ologists and the new-found treatise was a little too strik- 
ing. After this, Uranius was very little heard of; but 
Simonides continued to be in evidence, for he was put on 
his trial at Leipzig, to answer two distinct charges, — that 
he had stolen the MS. from the Turkish Royal Library, 
and that he had forged it himself. To the first he tri- 
umphantly replied that if it was stolen, it was at least not 
a forgery ; that they were bound to show in what library 
and in what catalogue it was marked as missing; and 
finally, that the Turks had no libraries, and did not know 
what they were. ‘To the second plea he replied by a threat, 
which must have carried conviction to the dullest of his 
judges, to the effect that if they would prove it was a 
forgery, he would forthwith print, under his own name, the 
other works of Uranius which he possessed, and achieve 
fame as the cleverest of authors by exhibiting a knowledge 
of details which reached far beyond existing evidence! In 
the end he was banished from Saxony, — a kingdom which 
he was probably, on other grounds, not unwilling to 
quit.” 


After this rebuff he was heard of only once more, 
when in 1861 he declared that he himself wrote the 
whole of the famous Codex Sinaiticus, acquired by 
Tischendorf in 1856 from the monks of St. Catherine 
on Mount Sinai, and now owned by the Czar. He 
asserted that he had placed certain private signs on 
particular leaves. On inspection of the manuscript 
at St. Petersburg every leaf so designated by him 
was found imperfect at the point where the mark was 
to have been found! His friends said this was the 
result of mutilation by an enemy; but it is generally 
supposed that he had acquired -information through 
friends of these imperfections, and had established 
his marks at the missing parts. The other trial was 
that of Vrain-Lucas, of which Mr. Madan gives the 
following account : — 


“ The most celebrated trial in connection with literary 
forgeries was perhaps that of Vrain-Lucas in 1870, for the 
most unblushing manufacture of autograph letters. The 
chief interest attached to the dupe and not the forger ; 
for M. Chasles, besides being a collector of autographs, 
was a celebrated geometrician and a member of the 
French Academy. It is hardly credible that Vrain-Lucas 
between 1861 and 1869 supplied M. Chasles with no less 
than 27,000 autographs, for which he received 140,000 
francs. ‘These included letters of Julius Caesar, Cicero, 
Socrates, and Shakspeare, and six were from Alexander the 
Great to Aristotle. After this we can receive with calm- 
ness the information that one was from Pontius Pilate to 
Tiberius, and one from Judas Iscariot to St. Mary Mag- 
dalene! The cream of it was that nearly every letter was 
in modern French and on paper, and that the water-mark 
of the paper was in many cases a fleur-de-lys. However, 
M. Chasles was prepared to receive any number in addi- 
tion, when a circumstance induced him to submit some of 
his collections to wiser men than himself. He was 








engaged in writing a book to prove that the discovery of 
the principle of gravitation was not due to Sir Isaac New- 
ton, but to Pascal. Vrain-Lucas, knowing this, supplied 
him with a correspondence between Pascal and the Hon. 
Robert Boyle, and finally between Pascal and Newton 
himself, on the deepest questions of geometry, although 
the latter was at the supposed date just eleven years old. 
This was too interesting to be concealed, and was accord- 
ingly exhibited with pride to the Academy. But M. 
Prosper Tangére and Sir David Brewster, who was a 
foreign correspondent of the Academy, denounced the 
letters at once on general grounds as a forgery, and after 
a short investigation the whole edifice collapsed. To 
illustrate a scientific principle, a cup of coffee was intro- 
duced in a letter, some years before coffee was known in 
Paris. French letters of Galileo were produced, though 
Galileo was never able to write that language ; and in the 
end Vrain-Lucas was brought to trial and condemned to 
imprisonment. The only redeeming feature about the 
affair was that, with the exception of a very few letters, 
the whole of the forgeries had been purchased by M. 
Chasles, and none escaped to disseminate the deception.” 


Mr. Madan also gives interesting accounts of the 
forged letters of Phalaris, out of which sprang the 
famous dispute between Boyle and Bentley, about 
1695, and of the Chatterton and the Ireland-Shaks- 
peare forgeries. 

Speaking of Court Rolls, Mr. Madan says : — 


“ Human nature is recognizable as much in the matter 
of Essonia (excuses) for not coming to take part in the 
Court, as in any other part of these records. For there 
were five recognized excuses—1. Ultra mare, ‘I have 
gone abroad;’ 2. De Terra Sancta, ‘I am on my way to 
the Holy Land ;’ 3. De malo viviendi, ‘I can’t manage to 
come ;’ this was called the ‘common excuse;’ 4. De malo 
lecti, ‘I am confined to my bed;’ and 5. De servitio Regis, 
‘the king requires my services.’ ” 


The common excuse in respect to jury duty in 
these days should be De prospiciendi Albam Urbem. 
The little book 1s of unique interest. It is furnished 
in this country by Messrs. Scribner. 


—~—— 


NOTES OF CASES. 


A Hor Sprincs CASE. — It would be more agree- 
able in this warm weather to read of icy sidewalk 
cases, and to “think upon the frosty Caucasus;’’ but 
we have to take such current cases as we can find, 
and we find this: In Gaines v. Bard (Arkansas), 22 
S. W. Rep. 570, plaintiff, while taking a hot vapor 
bath at defendant’s bath-house, was burned because 
defendant’s servant failed to remove him from the 
bath at the proper time. e/d, that defendant was 
liable for such injury, although plaintiff permitted the 
servant to absent himself, where such consent was 
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on condition that he would promptly return on being 
called, which he failed to do. The main question 
was whether the attendant was the servant of the 
bath-house keeper or of the bather. The court said: 


“*Martin was one of several persons connected with 
the defendants’ bath-house in the capacity of attendants 
upon persons who desired their assistance in taking baths. 
These attendants were selected by the manager of the 
bath-house, and during the period of their service enjoyed 
the exclusive privilege of administering baths and of 
receiving the fees allowed therefor. In consideration of 
this privilege they not only attended at the bath-house for 
the purpose of performing their duties in assisting bathers, 
but kept the bath-rooms clean, and made the halls between 
the rooms comfortable by keeping them properly heated, 
It resulted, from the nature of their employment and from 
the supervision essential to the usefulness of the bath- 
house, that the attendants should be subject to the general 
control of the manager, and to dismissal by him for any 
sufficient cause. The manager had power toassign either 
of them to the service of any visitor who had not selected 
an attendant for himself, and they could earn no fees 
otherwise than by using the rooms and other bathing 
appliances belonging to the defendants. Their labors 
were all in furtherance of the business enterprise in which 
the defendants were engaged, and it was entirely incon- 
sistent with the interests of the latter, and with the duty 
they owed to the public as lessees and proprietors of the 
bath-house, that attendants upon bathers should be allowed 
to pursue their calling as independent contractors, or as 
persons conducting a business not subordinate to the 
business of the defendants. This being so, we think the 
position of the attendants was such that the law, in afford- 
ing a remedy to third persons for their negligence, will 
regard them as the servants of the defendants, whether 
they served under an actual contract with the defendants 
or not. Cooley Torts, 623; Wood Mast. & S. § 304. 
But we think they acted under a contract with the defend- 
ants, and it 1s not speaking accurately to say that the 
administration of baths was the only service they ren- 
dered for the fees they received. The fees were paid to 
them by permission of the defendants, and were accepted 
as compensating them for all their labors at the bath- 
house, including their services in keeping the rooms and 
halls in a cleanly and comfortable condition. That they 
received no compensation except as it came to them in 
fees paid by the bathers they were selected or assigned to 
wait upon, and that bathers had the privilege of selecting 
their own attendants, and paying the fees directly to them, 
are facts which go to show that the amount of the fees to 
be paid each attendant was uncertain and contingent ; 
but such facts are entirely consistent with the proposition 
that the right to earn any fees at all grew out of a con- 
tract with the defendants. Martin’s position, then, was 
similar to that of a servant at a hotel, to which reference 
is made by way of illustration in the case of Laugher v. 
Pointer, 5 Barn. & C. 579.” 














papers are bound to respect. In Hallam v. Post 
Pub. Co., 55 Fed. Rep. 456, the action was for libel 
by reason of the publication of the following article 
in the “Cincinnati Evening Post” of the 14th of 
October, 1892: — 


“Berry paid Expenses of Theo. Hallam in the Sixth 
(Ky.) District Contest for the Nomination of a Democrat 
for Congress. — The Berry-Hallam congressional fight in 
the sixth Kentucky district 1s still on. That is to say, 
Banquo’s ghost bobs up now and then, to the annoyance 
of the congressional nominee, Berry, and the mortification 
of the defeated candidate, Theo. F. Hallam. The Boone 
County Recorder delivers a broadside at the Kenton 
county delegates, and naively asks, ‘ Why don’t they come 
out, and tell the truth about what induced them to go to 
Berry? The world knows.’ Yes, the world knows, and 
you might say Mars and the other planets know it also. 
Proprietor Roth, of the St. Nicholas Hotel, has an inside 
‘cinch’ on this information. Every one knows Colonel 
Berry. He 1s a monopolist, corporation controller, mil- 
lionaire speculator, political wire-puller, first-class hustler, 
and a pretty good sort of fellow. Hallam is a successful 
lawyer at Covington; but legal eminence there does not 
mean the fat incomes that are its synonyms on this side of 
the Ohio. Hallam is one of the ‘ bhoys,’ loves ward poli- 
tics for the fun, if not the emoluments, and is about as 
poor as a church mouse. In fact, he owes several hundred 
dollars for taxes. The two counties, Kenton and Camp- 
bell, threw out their hooks for the congressional nomina- 
tion. Kenton swore by Hallam, while Campbell vowed 
that the political friend and chum of Carlisle, Cassius M. 
Clay, Jr., and Charles J. Helm, their own millionaire and 
boss, Albert S. Berry, should be the nominee. ‘The fight 
waxed hot. The convention was held at Warsaw, com- 
mencing on September 27th, and ending September 3oth. 
The Kenton boys prepared for the fray. The principal 
preparations consisted in engaging the steamer ‘ Henri- 
etta’ to carry the delegates to Warsaw, and the carte 
blanche orders to Mr. Roth, of the St. Nicholas hostelry, 
to fill her up from truck to keelson with the best the 
cellar and the larder of the house afforded. As one dele- 
gate remarked: ‘Why, the champagne flowed off the 
decks so much that even the “ Henrietta ” was swimming 
Hallam and his crew did all the feasting and the 
The Campbell men were not in it.’ But the 
bill was made out to Colonel A. S. Berry. Here is the 
bill: ‘St. Nicholas. Edward N. Roth. Cincinnati, Oct. 
10, 1892. Colonel A. S. Berry, per Theodore F. Hallam, 
to the St. Nicholas Hotel Company, Dr.: For meals, 
service, wine, and cigars served on board steamer “ Hen- 
rietta,” $865.15.’ Then again: At Warsaw the battle 
raged four days. On the last day Colonel Berry and 
Lawyer Hallam were seen to go arm in arm to the rear of 
the court-house where the convention was held. They had 
a quiet and confidential chat. At its conclusion Hallam 
called his warriors about him, and spoke to them -in 
whispers. Immediately thereafter the whole Kenton 
county delegation cast its vote for Colonel Berry, and he 
Is Colonel Berry carrying out 


in it 
drinking. 


received the nomination. 


LIBEL ON CANDIDATE FOR OFFICE. — It seems | all and every of the promises he made? Ah, there ’s the 


that candidates for office have some rights that news- 


rub! Mr. Roth, of the St. Nicholas, has sent a bill of 
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$865.15 to Colonel A. S. Berry. That bill is for ‘dry’ 
and wet provisions ordered by Hallam, and disposed of 
by Hallam’s supporters. Such generosity on the part of 
the victor to the vanquished is truly touching.” 


There was a verdict of $2,500, and this was sus- 
tained. The court said, among other things: — 


“‘ But it was contended for the defendant that the privi- 
lege covers not only comments, but also statements of 
fact, and that the American rule is, by reason of the dif- 
ference in government and institution, broader than the 
English rule. The English rule, as stated by Cockburn, 
C. J.,in Seymour v. Butterworth, 3 Fost. & F. 377, is that 
if a writer asserts that a member of Parliament had bar- 
gained to sell his vote upon a corrupt contract, or that a 
member would not have voted or spoken as he did but 
for a corrupt understanding that he should receive a 
reward, such would not be excusable as fair comment. 
See, also, Davis v. Shepstone, L. R. 11 App. Cas. 187, 
where Herschell, L. C., notes the distinction between 
comment or criticism and allegations of fact, and limits 
the privilege to the comment or criticism. See also 
Ogden Sland. & L. 33 e¢ seg., under the title ‘ Criticism.’ 
The American rule, according to the weight of authority, 
is substantially the same. In Smith wv. Tribune Co., 4 
Biss. 477, the rule is stated to be that a public journal has 
no right to make specific charges against a public man 
unless they are actually true, and mere honesty of motive 
is not a sufficient defence. Judge Drummond said that if 
the rule were otherwise, every public man would be at the 
mercy of every journalist, and they could launch charges 
against him with impunity. So it has been held that the 
privilege of fairly canvassing the acts or conduct of public 
men dves not include or imply a license to vilify or 
defame them. Snyder v. Fulton, 34 Md. 128; Palmer v. 
Concord, 48 N. H. 211. The Supreme Court of Massa- 
chusetts in Curtis v. Mussey, 6 Gray, 273, held that pub- 
lished charges against a public officer of corrupt and 
improper motives were not privileged, and that without a 
plea of justification there was no complete defence, and 
legal bar to the action. In Hamilton v. Eno, 81 N. Y- 
126, Chief Justice Folger, announcing the opinion of the 
court, said that the truth concerning a public officer might 
be published in good faith, but for what was false and 
aspersive the publisher was liable, however good his 
motives. In Seely v. Blair (decided in 1833), Wright 
(Ohio), 358, 683, — one of the early cases, — the Supreme 
Court of Ohio held that nobody has a right to slander, or 
utter falsehoods of, a public officer, or of a candidate for 
office; and in Publishing Co. v. Moloney (decided Janu- 
ary 31, 1893), 33 N. E. Rep. 921, the same court said that 
the defence of privilege must be pleaded (which has not 
been done in this case), and, recognizing the right of free 
and full comment and criticism on the official conduct of 
a public officer, denied the doctrine that the press is 
privileged to speak as freely of the private character of 
the person holding the office as of his official conduct and 
character. The court says: ‘In our opinion a person 
who enters upon a public office, or becomes a candidate 
for one, no more surrenders to the public his private 
character than he does his private property.’ The defend- 
ant in the case now before this court was the plaintiff in 
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error in that case, represented by the same counsel, who 
apparently argued the same points, and presented the 
same authorities, as here. The court cited with approval 
Seely v. Blair, supra, and held that ‘while it is the right 
of the press, as it is of individuals, to freely criticise and 
comment upon the official action and conduct of a public 
officer, false and defamatory words spoken or published 
of him, as an individual, are not privileged on the ground 
that they related to a matter of public interest, and were 
spoken or published in good faith.’ ” 


NEGLIGENCE EXCUSED IN THE HuNGRY. — The 
law is tender toward nursing infants and railway 
passengers in search of wayside meals. Thus in 
Atchison, etc., R. Co. v. Shean, 33 Pac. Rep. 108, 
it was held, that where a train stops at an eating- 
station, and there is a track between the train and 
the station, a passenger alighting from the train has 
the right to assume that the railroad company will so 
regulate its trains that its tracks between the car and 
the eating-station platform will be safe for him to 
pass over in going to and returning from the eating- 
house, and his failure to look and listen for an 
approaching train is not negligence. ‘The court said: 


“The same duty, we think, is imposed upon the com- 
pany towards a passenger while, on a continuous journey, 
he is going to and returning from the eating stations pro- 
vided by the company for the accommodation of passen- 
gers. While leaving the train for this purpose he does 
not cease to be a passenger, or lose the protection of 
those regulations that the company is bound to provide 
for his safety while on its cars, or when rightfully upon its 
depot grounds. The same rules of law can be invoked 
for his protection under such circumstances as are afforded 
to passengers going to and from its cars. Their duty in 
the latter respect is well settled.” Citing Railroad Co. z. 
White, 88 Pa. St. 333; Terry v. Jewett, 78 N. Y. 338; 
Brassell v. Railroad Co.,84 N. Y. 241; Archerzw Rail- 
road Co., 106 N. Y. 589; Jewett v~ Klein, 27 N. J. Eq. 
550; Baltimore & O. R. Co. wv. State, 60 Md. 449. “ By 
the foregoing and other well-considered cases it is settled 
that a passenger on a railroad, while passing from the 
cars to the depot, is not required to exercise that degree 
of care in crossing a railroad track as is imposed upon 
other persons, and that he has the right to assume that 
the company will discharge its duty in making the way 
safe; and, relying on this assumption, may neglect pre- 
cautions that are ordinarily imposed upon a person not 
holding that relation ; and this distinction is to be taken 
into consideration in determining the propriety of his 
conduct. Under all the facts shown in evidence and the 
circumstances surrounding the accident, whether the per- 
son injured was guilty of contributory negligence at the 
time is a question within the province of the jury to 
decide, and one that the court cannot rightfully take from 
them.” 

A DEFINITION. — The Federal jugges, in passing 
upon questions of customs duties, have created quite 
a dictionary from first to last. Just now it is de- 
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cided, in Erhardt v. Hahn, 55 Fed. Rep. 273, that 
agate and tiger-eye stones, cut in parts, and ground 
into shapes of penholder-handles and other articles, 
and known to the trade by the names of “agate pen- 
holder handles,”’ “ tiger-eye penholder handles,” etc., 
are dutiable at twenty per cent ad valorem, under 
the tariff act of 1883, as non-enumerated manufac- 
tured articles, and are not admissible duty free, as 
“agate unmanufactured,” nor assessable at ten per 
cent, under Schedule A of the same act, as non- 
dutiable crude minerals which have been advanced 
in value by refining, grinding, or other processes, 
nor at ten per cent, under Schedule N, as “ precious 
stones.” This is held by the Circuit Court of Appeals, 
reversing 46 Fed. Rep. 519. Judge “ Curiam” said: 


“ We agree with the learned trial judge that the real 
question in tue case is whether they were ‘ precious stones * 
within the meaning of Schedule N of the act, and there- 
fore enumerated otherwise than as manufactured articles 
Undoubtedly, agate stones and tiger-eye stones are ‘pre 
cious stones,’ within the common acceptation of the term; 
certainly, some varieties of them are; and of course they 
were known im trade and commerce, as to the lexico- 
graphers, by that generic term. But it does not follow 
that agate penholder handles, agate shoe-hook handles, 
etc., are the precious stones of the statute. If it could be 
shown that these articles, at the date of the tariff act, 
were bought and sold as precious stones, or were com 
mercially known as such, then no doubt they would have 
to fall under that classification for duty. Not only had 
these articles no such commercial designation, but the 
stones themselves, when imported in the form of stones, 
were bought and sold as were rubies, diamonds, and other 
precious stones, by their respective distinctive names 
We think the term as used in Schedule N applies to all 
stones known as precious, whether in their original con- 
dition, or advanced beyond it by cutting, polishing, etc , so 
long as they remained ‘stones’ in the commercial sense 
of the word.’ 


WHAT IS A BUILDING? — The London “Law 
Journal ” says : — 


“Lawyers who try to answer this question may find 
themselves in the position of the casuists who attempted 
to fix the number of stones requisite to form a heap or of 
hairs to forma horse’s tail. ‘ What is a “ building” must 
always be a question of degree’ (Stroud’s Dictionary) 
In Pocock v Gilham, 1 Cab. & Ell. 104, a lease contained 
a covenant that the lessee would not without license in 
writing alter or vary the demised dwelling-house, nor 
erect or make any other building or erection upon any 
part of the demised premises In spite of this, the lessee 
erected wooden hoardings for the purpose of advertise- 
ment against the side of the house and on the top of the 
parapet wall by nails and holdfasts driven into the walls. 
Mr. Justice Matbew held that the lessee had broken his 








covenant, and that the lessor was entitled to the injunc- 
tion which he sought Mr. Justice Kekewich has come 
to a somewhat different conclusion in Foster v. Fraser 
(noted ante, p 439). A purchaser of freehold land cove- 
nanted that any building to be erected on a part of the 
land should be of a certain height, and should have a stuc- 
coed or a cemented front and a slated roof, and any build- 
ing to be erected on other parts of the lands should 
be of a particular kind, and such buildings should be 
used only as dwelling-houses. The purchaser let the 
land to an advertising company, who erected a large 
wooden hoarding, supported by struts and outposts, ot 
the height of twelve to fourteen feet, and covered it with 
posters and advertisements. The vendor’s devisee asked 
for an injunction against this user of the land. The learned 
judge, while admitting that the covenant was a reasonable 
one having regard to the residential nature of the prop- 
erty, refused to grant the injunction on the ground that 
the hoarding was not a ‘ building’ within the purchaser’s 
covenant We cannot help respectfully doubting whether 
in this particular case an advertising hoarding fs not 
within the mischief aimed at by a covenant of this nature, 
but conveyancers will be wise in making such restrictive 
covenants expressly refer to hoardings.” 


This point has been variously decided in this 
country. Inthe Supreme Court of New York (Wright 
v. Evans, 2 Abb. Pr. [N. S.] 308), it was held that 
the erection of a fence twenty feet high, extending 
from the wall of a house to the rear of the lot, is a 
breach of a covenant against the erection of buildings 
On the other hand, the Massachusetts Supreme Court 
held the contrary in respect to a wall seven feet high 
(Nowell v. Boston Academy, etc., 130 Mass. 209). 
The subject 1s somewhat amusing. In this country 
it has been held that swings and seats in a dancing 
hall are not subject to a mechanics’ lien, that a 
cemetery vault is not a “ building ” within the statute 
of burglary; and that a steamboat is not a * build- 
ing” nor “premises ’’ within an excise act. See 
Browne’s Common Words and Phrases, p. 48 


PIETY AND MANSLAUGHTER. — It is noteworthy 
that in Murphy v. Commonwealth (Kentucky), 22 
S. W. Rep. 649, it was held that where deceased, a 
boy eleven years old, went to carry defendant his 
dinner, and defendant pointed his pistol at him, and 
told him he would shoot if deceased would not preach, 
and continued pointing the pistol at deceased until 
he hid under a log, and afterwards they started away 
together, and when about a hundred and fifty yards 
away. the pistol went off and the deceased killed, 
this was manslaughter, although defendant claimed 
that the shot was caused by his finger accidentally 
slipping on the trigger. It will be instructive in 
connection with this to read a note on fatal practical 
jokes in 31 Am. Rep. 606. 








XUM 











The Green Bag. 











PUBLISHED MONTHLY, AT $4.00 PER ANNUM. 








SINGLE NUMBERS, 50 CENTS 








Communications in regard to the contents of the Magazine should be addressed to the’ Editor, 
HoRACE W. FULLER, 15$ Beacon Street, Boston, Mass. 





The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of 


interest to the profession, also anything in the 
way of legal antiquities or curiosities, facetia, 
anecdotes, etc. 


THE GREEN BAG. 


; ‘HE dignity of the law seems to suffer somewhat 
at the hands of certain justices of the peace, 
as witness the following communications : — 


REIDSVILLE, N. C, July 22, 1893. 
Editor of the“ Green Bag”: 

Your communication in July issue from Wilhams- 
burg Township, Kansas, brings to mind the following 
which took place in Williamsburg Township, N. C. 
In justice’s court a prisoner was charged with the 
larceny of a bottle of beer from a bar-room. He 
objected to being tried before the justice, and asked 
that his case be heard by some other J. P. The 
court demanded his grounds ot objection, to which 
the prisoner replied that he did not propose to be 
tried for stealing beer from a bar-room before a mag- 
istrate who was in the habit of dead-beating for 
drinks around the bar-rooms of that township. To 
this the court with great dignity and emphasis replied, 
‘* You accuse me of doing that? Then you are a 
d——d har, and I fine you $5.00 for contempt of 
court.” 


Yours, &c., H. R. S: 


OTTAWA, ILL., July 25, 1893 
Editor of the “ Green Bag”: 


DEAR SIR, — In the good old days when it was not 
so easy to find a parson as it is now, a couple called 
upon a newly elected J. P., of Peoria County, in this 
State, who had not received his commission, and 
stated their desire to be duly spliced. He informed 
them that he had not received his commission, but 
they insisted that they must get married, and asked 
him to find a way to help them out. At length a 
bright idea seized him, and he gave them a certificate, 
a copy of which you will find below verbatim et 
literatim et punctuatim. This is no fiction but the 
certificate is now actually on file. 





State of Illinois - 

Peoria Co : Know all men by this presents that 
John Smith and Polly Myers is entitled to go together 
and do as all folks does anywhere in Coperas precinct 
and when my commission comes I am to marry em good 
and date em back to kiver accidents ; 


J 








M- 
Justis of Peas 


The justice was elected for Coperas precinct. 
Very respectfully, Cc. &.¢ 


THE following is an interesting addition to the 
specimens of letters received by lawyers heretofore 
published in the “ Green Bag” : — 


Troy, N. Y., July 29, 1893. 
Editor of the Green Bag”: 
DEAR SiR, —A subscriber to and appreciative 


reader of your “useless but entertaining ” * Green 
Bag,” I note you.* will be glad to receive . . . any- 


thing in the way of . . facetie, &c.”’ Therefore, | 
beg to enclose for your editorial consideration, with 
reference to deposit in the * Bag,” a verbatim copy 
of letter I actually received from a Hebrew client 
The mem. shows the circumstances. The transac: 
tion occurred in Albany, N. Y.: - 


Mem. — The writer of the letter is husband of 
partner of Mr. &. The husband acted as agent for 
his wife in conduct of the business. Suit was begun 
(by myself as attorney) in behalf of the wife, for dis- 
solution of the partnership. Mr. A., defendant’s 
attorney, called (as the copy letter shows) and | re- 
ceived the letter of July 5, 1893, a copy of which is 
annexed. I hope you see the meat of the “ goak”’ 
in last sentence. 
—— Esq. — July 5, 1893. 

ie 2 

S1r:—I would hereby most respectfully inform you, 
that Mr. A,, the attorney of B., appeared in my place of 
business to-day and informed me, that I were discharged 
from the employ of Mr. B., and that I should leave the 
place at once, as he is a partner yet and that he would 
engage another man on my place, besides he told me that 
I would be expelled from the city, now I want to know, 
what laws there is in the Statutes of the State of New 
York or else the U. S. to expell me from this City. I am 
a legal naturalized Citizen of the U. S, my papers having 
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been obtained as a Citizen in this very City and I think 
there is no power on earth to expell me from here, I think 
the whole matter is only arranged to scare me and drive 
me away from here, I have commited no act, even if there 
should be such a law, as to drive a man away from a City, 
where he is aslegal Citizen, to warrant such a thing, as 
that, as I have commited no crime or anything to make 
me amenable to the law, I think the whole affair is noth- 
ing but a piece of blackmail and I hope you will use your 
most possible efforts, to deliver me out of this stigma. 
Yours Obdt. Servt. —_— 


Yours truly, G. G. S. 


For “high-flown” language commend us to 
the following : — 

LYNCHBURG, VA. 
Editor of the“ Green Bag” : 

DEAR Sir, —I send the “Green Bag” the fol- 
lowing sample of judicial pyrotechnics. It is the 
entire syllabus of the case of Bonsack Machine Co. 
v. Woodrum, as reported from the Court of Appeals 
of Virginia, including italics : : 

“ A contract is endorsed and signed, ‘and this contract 
is, for value received, declared ended and settled.’ The 
word ‘ended’ means final, definitive, complete, conclusive. 
It imports what will be, when the Apocalyptic Angel, 
with one foot on the sea and the other upon the earth, 
shall lift his hand to heaven, and swear by //m that liv- 
eth forever and ever, that there shall be ‘ Time no longer.’ 
It will not then be admissible to offer parol testimony to 
alter, vary, and contradict the explicit terms of the awful 
declaration ; and to prove that non obstante the unambig- 
uous words themselves, ‘Time still rolls his ceaseless 
course,’ for some of the provisions of man’s tenure upon 
earth.” 


Seeing that the aforesaid “awful declaration” will 
be a parol declaration, the court fails to show upon 
what ground the parol testimony will be ruled out. 
Still it is well to be warned against a waste of breath 


in Offering such testimony. 
VIRGINIAN. 


LEGAL ANTIQUITIES. 


In the year of the city 300, the Romans, who 
had hitherto been governed by very imperfect laws, 
sent three deputies to Greece to make an exact 
collection of the laws of Solon, the law-giver of 
the Athenians. On the return of the deputies, 
the decemviri were elected ; that is, ten of the 





most distinguished citizens were appointed with | 
sovereign authority to dispose these laws under | 


proper heads, and propose them to the peopie. 
They were at first summed up in ten tables, but in 
the following year two more were added. Hence 
they were called “The Laws of the Twelve Ta- 
bles,” — the foundation of Roman jurisprudence. 


FACETIZ. 


A very stupid foreman asked a judge how they 


were to ignore a bill. “ Write ‘Jgnoramus for self 


and fellows’ on the back of it,” said Curran. 

‘*No man,” said a wealthy but weak-headed 
barrister, ‘‘ should be admitted to the Bar who had 
not an independent landed property.” ‘“ May I 
ask, sir,” said Mr. Curran, “ how many acres make 
a wise-acre ?”” 

** WELL,” said the man who handed his last cent 
to the lawyer, “I suppose turn about is fair play : 
I broke the law and the law broke me.” 


Lorp COLERIDGE tells this story of Browning: 
Browning lent him one of his works to read, and 
afterward meeting the poet the lord chief justice 
said to him, ‘* What I could understand I heartily 
admired, and parts ought to be immortal ; I ad- 
mired it or not, because for the life of me I could 
not understand it.’”’ Browning replied, “If-a 
reader of your calibre understands ten per cent of 
what I write I think I ought to be content.” 


A PROMINENT lawyer of Buffalo tells of a com- 
promise he once made on behalf of a certain 
railway company with an Erie county farmer whose 
wife had been killed at a railroad crossing. A few 
months after the terrible bereavement, the hus- 
band, who had sued the company for $5,000 
damages, came into the office and accepted a com- 
promise of $500. As he stuffed the wad of bills 
in his pocket, he turned to the lawyer and cheerily 
remarked, “ Vell, dot’s not so bad after all. I’ve 
got fife hundret tollar, and goot teal better wife 


” 


as I had before. 


OnE of the sovereign people broke a chair over 
his wife’s head. When taken to jail and con- 
versed with by the chaplain, he displayed a good 
deal of repentance. He said he “ was very sorry 
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that he had permitted his anger to obtain the mas- 
tery of him, and to suffer him to do such an act, 
for the chair was a good one, an heirloom in his 
family, and he knew he never could replace it.” 


Durinc the trial of an action at the Orleans 
County Circuit, at Albion, N. Y., recently, the fol- 
lowing amusing incident occurred : — 

A negro was being examined as a witness for 
the plaintiff. On his cross-examination the defend- 
ant’s attorney in a loud voice and threatening man- 
ner asked, ‘‘ Were you not convicted, sir, for the 
crime of non-support of your wife?” “ Sur,” 
answered the witness, “I consider dat question a 
slur upon the court.” 

It is needless to add that there was much 
laughter, in which the court himself heartily joined. 


In the old days of the circuit riders in Illinois 
there was a good deal of queer testimony first and 
last. On one occasion there was an assumpsit 
suit before old Judge Ford. ‘The plaintiff's attor- 
ney proved the debt in a conclusive way. There 
was no cross-examination, and a verdict seemed 
to be a matter of course, until the defendant pro- 
duced a witness, who testified that on a certain 
day he was riding between two towns forty miles 
apart, that half-way between he saw the defendant 
meet the plaintiff and pay to him the exact sum 
in question, but he was unable to tell whether 
the plaintiff was tall or short, what kind of a horse 
he rode, how he was dressed, or anything like that. 
But of the main fact he was sure. 

The judge without hesitation gave a verdict for 
the plaintiff. The defendant’s counsel was aroused. 
“Your Honor,” he began, “ did you not hear the 
testimony of the witness?” “I heard it,” re- 
sponded the judge. ‘“ But, your honor, I shall 
have to take an appeal.” ‘“ That is your constitu- 
tional right,” said the judge. “And I shall 
have to file a bill of exceptions. And will your 
honor sign the bill of exceptions, including the 
testimony of this witness?” “Certainly!” said 
the imperturbable judge ; “and I will add below 
that the judge did not believe one word of it!” 


THERE is a certain member of the Chicago bar 
who is noted for his low, weak voice, and unob- 
trustve way. On one occasion the gifted Emery 
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A. Storrs came into the office and inquired for this 
man. A clerk said he was out. ‘Oh, no!” 
said Mr. Storrs, “ he is in the inner room.”’ “ How 
do you know that?” asked the clerk, alarmed by 
the guess. ‘‘ Howdo I know it?” answered Storrs, 
“ Why, it is so damn still!” 


NOTES. 


Tue legal profession is one of the most dignified 
of all others, and to be a good lawyer a man must 
be a gentleman and a scholar. But in nearly every 
town and city there are men who write themselves 
as lawyers who are no more fit to follow that pro- 
fession than a hog is to be a saddle-horse. They 
prance around the streets and work up cases that 
have no business in the courts, and in some myste- 
rious means manage to eke out a living. They 
flaunt themselves in the courts, impede the pro- 
gress of justice, and embarrass lawyers who have a 
right to follow the profession. Their methods in 
dealing with the public beget distrust, and cast 
reflection on the whole bar. Men who entertain 
the proper conception of what a lawyer should be 
often wonder how they got license to practise ; but 
as fast as the old ones drop out, new ones of the 
same class rise up to fill their places. Thus it is 
that professions founded on the grandest principles 
enunciated by divine authority are disgraced and 
brought into disrepute by unworthy representatives, 
— men who are better fitted to sling a sledge-ham- 
mer in a blacksmith-shop or pull the bell-cord over 
a good stout mule. 

The same rule applies to all the professions in a 
more or less degree. Men who are too lazy to 
work and too worthless to enter the real battle of 
life, where nothing but merit succeeds, enter some 
profession where the greatest imposition can be 
practised, frequently the ministry. They adopt it 
as a means of livelihood, and struggle through in an 
indifferent sort of way, bringing reproach upon 
their calling. In all other professions this state of 
affairs will be found to exist. It is refreshing to 
note that occasionally the better element of a pro- 
fession, driven to desperation, will cast off one of 
these barnacles. If the number disbarred were 
greater, the good men in all professions would suffer 
less for the lack of public confidence. — Washville 
Banner. 
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THE original manuscript of Magna Charta was 
rescued by Sir Robert Cotton from a tailor who 
was on the point of cutting it up for measures. 


In view of the multitude of cases now reported, 
we think the profession will agree that what is 
needed is some definite responsible head who 
shall be able and powerful enough to say that 
this or that case shall or shall not be reported ; 
some one in fact to stand between those who wish 
their cases to be reported and the unfortunate 
lawyers who have to read them. Our volumes 
of Reports could be cut down at least one half 
and be all the better for the process. 


Our countrymen of America, as might be ex 
pected from their quick, nervous temperament, 
with their famous proclivities for “ money-making,” 
lead the world in the time devoted to business 
pursuits, during a given year, as fixed by statute 
law, with the exception of the Dutch and Hunga- 
rians. The Dutch Statute gives the people but 
five legal secular days for pleasure, making their 
work days 308. The poor Hungarians get but 
one of the world’s secular days, and work the 
greatest number of days during the year of any 
nation. 

The inhabitants of Central Russia labor the least 
number of days per annum ; the same being 267. 
Our neighbors across the St. Lawrence, who get 
their taste for “ taking things easy ” from the “ Old 
Country,” in exchange for the privilege of certain 
contributions to the exchequer of her Majesty’s 
government, which they are annually permitted to 
make, come next in order of leisure-loving folks, 
with 270 days, during which they pay the penalty 
fixed by the Archangel of God, when man was 
driven in disgrace from Eden, with his feminine 
partner a particeps criminis, whose weak curiosity 
led them both into evil. 

England and Scotland are, as one might natu- 
rally expect, satisfied with a less number of working 
days, and a corresponding greater number of days 
on which they neither “ toil nor spin.” They get 
in about 275 days of hard work during the year, 
providing they keep the Fourth Commandment 
and do not work holidays, which no sane English- 
man will. 

The Portuguese follow with 283 days, and Rus- 
sian Poland with 288. 
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The land of Cervantes and “ Don Quixote,” 
weak-kneed, proverbially, as she is in all govern- 
mental policy, shows a stronger grasp on the idea 
of “ what makes the world go round,” in modern 
times at least ; and according to her proverb, “ The 
foot of the owner is manure for his land.” So if 
the ease-loving Spaniard works at all, according to 
his statutory year he will “tread his winepress ” 
290 days, to round up the full measure of the legal 
year. 

The Austrians, “ bearded ” or clean-shaven, and 
the people of the Baltic Provinces owing fealty to 
the Czar, are satisfied to labor 295 of the 365 
days of man’s thraldom. 

Italy, fair, enchanting land of imagination, — who 
would think to find here a craze for sordid greed 
and earthy existence ? — a people whose character 
comes from such moulds of sentiment as, “ It is 
better to be without food than without honor,” 
and also ‘Little wealth, little care.” Modern 
practicality requires even ‘the noblest Roman of 
them all” to tread the wine-press of life 298 of the 
365 diurnal revolutions of time, if he wishes to be 
credited with the full statutory time. 

These require 300 days to satisfy the law: Ba- 
varia, Belgium, Brazil, and Luxembourg. “ No- 
blesse oblige,” says le bonne Frenchman. If any 
reference is intended herein to those duties gen- 
erally regarded as pertaining to business relations 
with his fellows, then our frog-loving neighbor must 
attend to such obligation some time within the 302 
days allowed by law, or Code de la France. As to 
the other days, particularly as they are spent within 
“the world’s gayest capital,” to use a Frenchman’s 
words, “ All that time is lost which might be better 
spent.” 

Saxony, Finland, Wiirtemberg, Switzerland, Den- 
mark, and Norway agree with the French notion, 
or rather English, that “all work and no play 
makes Jack a dull boy;” so 302 days is con- 
sidered enough to make a year’s work. 

Sweden adds two more to her “ time for work,”’ 
and 304 days fill the statutory requirement. “ Bes- 
ser ohne abendessen zu Bette gehen, als mit 
Schulden aufstehen,’ says the thrifty hard-working 
German; and he soon learns the force of his 
“Geld regiert die Welt,’’ and so 305 days he labors 
in his youth to gain the repose of old age. 

Ireland, last, but not least, — the witty, but emer- 
ald Irishman, — man of inconsistent virtues, it 1s 
safe to say that he is not responsible for being 
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obliged to work 305 days to satisfy an insatiable 
landlord, when his cousins across the Channel get 
off with 30 less, and “be gorra no betther mon, 
bad luck to the likes of them!” 


Law-OFFIcE Lyrics. 
I 
Cujus Solum. 


“WHO owns the ground owns up to the sky,” 
Saith the old law book ;! therefore build high, 
Ye Babelites, nor heed the warning 
That once confounded Pagans, scorning 
Nature’s just great law of gravity. 
“ Fire-proof,” quotha? Earthquake-proof ? oh, no! 
A little tremble, and down you go ; — 
Dame Nature ’s not to be cheated so. 
But worst of all, weariness to eyes, 
The tiresome bricks tier on tier arise ; 
Dwarfing the homes of modest people, 
O’ertopping venerated steeple : 
Monopolizing sun, air, and skies; 
Leaving below damp obscurities, — 

What shall I call ’em ? 

(Problem most solemn,) 
Ah! cujus solum monstrosities. 


A MOST curious rent-audit takes place yearly, on 
November 11, at Breitemberg Castle, near Itzehoe. 
Long ago a Count Rantzan, whilst hunting, nearly 
sank into a morass. He was rescued by a peasant, 
whom the count rewarded by the gift of the boggy 
piece of land, upon the condition that he paid a 
rent of one Danish silver penny every year. The 
land, arable now, goes by the name of “ Penny 
Meadow.”’ As Danish silver pennies are becom- 
ing very scarce, the peasant’s descendants will 
probably some day find it difficult to pay the 
tribute. 


Ir is reported that the Attorney-General of 
Indiana, in submitting his brief on appeal to the 
Supreme Court in a recent murder case, said 
that an examination of the record had left him 
in doubt as to the prisoner’s guilt, and there. 


fore he did not feel it his duty to make any | 


special effort to procure an affirmance of the con- 
viction. ‘This unusual action on the part of the 
official representative of the State was naturally 
followed by a reversal of the judgment. 

This Attorney-General’s ‘conduct will, in the 
popular mind, offer a sharp contrast to that of 


! Cujus solum est, ejus usque ad coelum.— BLACKSTONE 








the District Attorney in the Borden case. On ac 
count of the baseless prosecution of Miss Borden, 
the current of feeling is now running somewhat 
against public prosecutors, and the opinion is 
entertained that they should be more judicial and 
less like paid advocates in the discharge of their 
duties. 

In the Borden case very probably undue zeal 
of advocacy was shown, and undoubtedly a beset- 
ting fault of District Attorneys is to ‘make a 
personal matter” of the case. But, considering 
the constitution of human nature, a certain amount 
of failing in this direction is almost inseparable 
from the discharge of the duties of their office. 
The Borden case would seem to demonstrate that 
a District Attorney, who presses a weak case with 
all the energy due to a strong one, loses in pro- 
fessional standing, and, in the end, in popular 
prestige — WV. Y. Law Journal. 


THE career of Seymour D. Thompson, ex-judge 
of the St. Louis Court of Appeals, reads like a 
romance. ‘Twenty-five years ago he was an ob- 
scure policeman wearily treading the streets of 
Memphis, Tenn., and to-day he is the best 
known law-book writer in the world, and enjoys a 
yearly income of $25,000 from his books. Wher- 
ever you go in England or Am>-rica Thompson’s 
law text-books are a familiar sight on every promi- 
nent lawyer’s table. — St. Louis Chronicle. 


Here ’s to you, brother Thompson! We wearily 
tread the streets of Boston, and we have written 
some books, but there the comparison ends. The 
$25,000 yearly income has been diverted from 
us into another channel. We wondered where it 
had gone, and are glad to find it in such worthy 
hands 


CONTENTS OF THE AUGUST MAGAZINES. 


The Atlantic. 


His Vanished Star, III., 1V., Charles Egbert 
Craddock ; Washington the Winter before the War, 
Henry L. Dawes; The Meeting of the Ships, Walter 
Mitchell ; Little Boy Blue, Olive Thorne Miller; The 
Teaching of the Upanishads, William Davies; A 
Strategic Movement, Ellen Olney Kirk, Jonathan 
Belcher, a Royal Governor of Massachusetts, George 
Edward Ellis; A Boston Schoolgirl in 1771, Alice 
Morse Earle; The First Principal of Newnham 
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College, Eugenia Skelding; The Breakers, Charles 
Washington Coleman; ‘“ The Ogre of Alewife Cove,” 
Edith M. Thomas ; Studies in the Correspondence 
of Petrarch, II., Harriet Waters Preston and Louise 
Dodge ; Ben, A. M. Ewell; Relations of Academic 
and Technical Instruction, Nathaniel Southgate 
Shaler. 


The Century. 

Fez, the Mecca of the Moors (illustrated), Stephen 
Bonsal; Phillips Brooks’s Letters to Children, with 
notes on his home life (frontispiece portrait), Phillips 





Brooks ; The Prince and Princess Achille Murat in | 


Florida (portrait of Louis Napoleon), Matilda L. 
McConnell; Cup Defenders Old and New (illus- 
trated), W. P. Stephens; The White Islander, Part 
III., Mary Hartwell Catherwood ; Balcony Stories, 
One of Us, The Little Convent Girl (illustrated), 
Grace King; Breathing Movements as a Cure, 
Thomas J. Mays; Farmer Eli’s Vacation, 
Brown; The Famine in Eastern Russia, Relief Work 
of the Younger Tolstoy (illustrated), Jonas Stadling; 
An Artist’s Letters from Japan, Yokohama, Kama- 
kura, John La Farge ; Contemporary Japanese Art 
(illustrated), Ernest Francisco Fenollosa; A Swed- 
ish Etcher (Anders Zorn ; illustrated), Mrs. Schuyler 
van Rensselaer; Mr. Jones’s Experiment (illustrated), 
James Sager Norton; The Poet, Frank Dempster 
Sherman; The Philosophers’ Camp, W. J. Stillman ; 
A Sister of Saints, Marion Libby ; Benefits Forgot, 
IX., Wolcott Balestier ; At Niagara, Richard Watson 
Gilder; The Redemptioner, Edward Eggleston ; 
August, John Vance Cheney. 


Harper’s. 

The Cock Lane Ghost (a story; illustrated), How- 
ard Pyle; Greenwich Village (illustrated), Thomas 
A. Janvier; The Handsome Humes, a novel, Part 
III.,-William Black; His Bad Angel, a story, Rich- 
ard Harding Davis ; The Dead Lover, a Roumanian 
Folk-song, R. H. Stoddard; Italian Gardens, Part 
II. (illustrated), Charles A. Platt; Riders of Tunis 
(illustrated), Colonel T. A. Dodge, U. S. A. ; Horace 
Chase, a novel, Part VIII., Constance Fenimore 
Woolson ; Bride Roses, Scene (illustrated), William 
D. Howells; A Queer Little Family on the Bitter- 
sweet (illustrated), William Hamilton Gibson; A 
Cast of the Net, a story (illustrated), Herbert D. 
Ward; Black Water and Shallows (illustrated), 


Frederic Remington; A Landscape by Constable, a | 


story (illustrated), F. Mary Wilson; At the Her- 
mitage, a story, E. Levi Brown; A Lament for the 
Birds, Susan Fenimore Cooper. 


Lippincott’s 
“In the Midst of Alarms,” Robert Barr; Zachary 
Taylor, his Home and Family (illustrated), Annah 


Alice | 
| Robert Grant ; The Wedding Journey of Mrs. Zain- 








Robinson Watson ; The National Game (illustrated), 
Norton B. Young; Jane’s Holiday (illustrated), 
Valerie Hays Berry ; The Lady of the Lake (at the 
Fair), Julian Hawthorne; A Philadelphia Sculptor 
(illustrated), E. Leslie Gilliams; Supermundane 
Fiction, W. H. Babcock; Men of the Day, M. 
Crofton. 


Scribner’s. 

The House on the Hill-Top, a Tale of Modern 
Etruria (illustrated), Grace Ellery Channing; The 
Newspaper Correspondent (illustrated), Julian Ralph; 
A Sin-Offering, W. G. Van Tassel Sutphin; Beneath 
the Mask, Howard Pyle; Tiemann’s to Tubby Hook 
(illustrated), H. C. Bunner; Types and People at the 
Fair (illustrated), J. A. Mitchell; The Copperhead, 
Chapters III.-V., Harold Frederic; Her Dying 
Words, Thomas Bailey Aldrich; The Flight of Bet- 
sey Lane (illustrated), Sarah Orne Jewett; The Opin- 
ions of a Philosopher, Chapters VI.-VIII. (illustrated), 


tree (Born Greenleaf), William Henry Shelton. 


BOOK NOTICES. 


THE AMERICAN STATE REporRts, containing the 
cases of general value and authority, decided in 
the courts of last resort of the several States. 
Selected, reported, and annotated by A. C. FREE- 
MAN. Vol. XXXI.  Bancroft-Whitney Co., 
San Francisco, 1893. Law Sheep. $4.00 net. 


The excellence of the selection of cases, and the 
full and valuable annotations which accompany them 
serve to make this series of reports of unusual inter- 
est to the profession. The present volume is in 
every respect up to the high standard of its prede- 
cessors. 


Houghton, Mifflin, & Co., 
50 cents. 


Boston ILLUSTRATED. 
Boston, 1893. Paper. 


More than twenty years ago a guide-book with the 
title “‘ Boston Illustrated ” was published, with a map 
and a number of illustrations. The present work, 
while following the same general lines as the original, 
has been entirely rewritten and re-illustrated. The 
editor, Mr. Edwin M. Bacon, possessing unusual qua- 
lifications for work of this nature, has given us alto- 
gether the best guide-book to the “ Modern Athens ”’ 
which has ever been published. It is filled with 
valuable and interesting matter, and the maps and 
illustrations are most excellent. The citizen will find 
the book of great historical worth, while to the visi- 
tor to Boston it will be invaluable. 
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(AT THE AGE OF 53.) 
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